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United States Court of Appeals for the 
District of Columbia 

| 

i 

— 

I 

a. District Court of the United States for the 

District of Columbia. 

i 

No. 53684 In Equity 
Henry F. Woodward, Plaintiff , 

vs. j 

William J. Finley, Trustee, Frank W. Hoover, Trustee, 
Luther A. Swartzell, Trustee, Edmund D. R^ieem, 
Trustee, J. Wilbert Perry, Frank Tomlinson, a|nton 
A. Koerber, and Rose E. Koerber, Defendants. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the 'times 
hereinafter mentioned, the following papers! were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

i 

1 Filed November 14,1931 j 

In the Supreme Court of the District of Columbia 
Holding an Equity Court 
Equity No. 53684 
Henry F. Woodward, Plaintiff , 

i 

vs. 

William J. Finley, Trustee, Frank W. Hoover, Trustee, 
Luther A. Swartzell, Trustee, Edmund D. Rhebm, 
Trustee, J. Wilbert Perry, Frank Tomlinson, Anton 
A. Koerber, Rose E. Koerber, Defendants. 
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Bill for Removal of Trustees , Foreclosure , and 
Appointment of Receivers . 

Plaintiff respectfully states: 

1. That he is a citizen of the United States and a resident 
of the District of Columbia, and brings this suit as note¬ 
holder in his own right, and on behalf of all other similarly 
entitled noteholders secured under the deed of trust of 
September 30, 1929, hereafter more fully referred to. 

2. The defendants, William J. Finley, described in the 
deed of trust hereafter referred to as William F. Finley, 

and Frank W. Hoover, are sued as trustees under a 
2 certain deed of trust hereinafter in paragraph 6 
referred to; that the defendants, Luther A. Swartzell 
and Edmund D. Rheern, are sued as trustees under a cer¬ 
tain deed of trust hereinafter in paragraph 3 referred to; 
that the defendant, J. Wilbert Perry, is sued as maker of 
the first trust notes hereinafter in paragraph 3 referred to; 
that the defendant, Frank Tomlinson, is sued as endorser 
on all the first trust notes hereinafter in paragraph 3 re¬ 
ferred to; that the defendants, Anton A. Koerber and Rose 
E. Koerber, are sued as the equitable fee owners of the 
property hereinafter described. 

3. That heretofore, to wit: on the 30th day of September, 
1929, the defendant, Frank Tomlinson, was seized and pos¬ 
sessed of the hereinafter described property, located in the 
District of Columbia, and known as and being 

“All of Lots 188 and 189 and parts of Lots 187 and 190, 
191 and 192 in Alban H. Nixon’s subdivision of lots in S. 
P. Brown’s subdivision of part of the tract of land called 
“Mount Pleasant,” as per plat of said Nixon’s subdivision 
recorded in Liber County 7 folio 132 of the Records of the 
Office of the Surveyor of the District of Columbia, described 
in one parcel as follows:—Beginning on Park Road, at 
Southwest corner of said Lot 189, and thence North 145 
feet to South line of public alley as dedicated and shown 
on plat recorded in Liber 76 folio 120 of the Records of the 
Office of the Surveyor of the District of Columbia, thence 
East along South line of said alley 130 feet, thence South 
145 feet to Park Road, thence West along Park Road, 130 
feet to beginning,—assessed as Square 2676. Subject to 
building restriction line 20 feet back from Park Road.” 
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that said defendant, Frank Tomlinson, being so seized land 
possessed did, on the 30th day of September, 1929, exejcute 
his certain deed of trust, his wife, Beulah R. Tomlinson, 
joining, whereby he conveyed the said property to the defen¬ 
dants, Luther A. Swartzell and Edmund D. Rheem, as trus¬ 
tees, to secure notes, made by the defendant, J. Wilbert 
Perry, to the order of John H. Holmead in the full sum of 
Two Hundred Twenty-five Thousand Dollars ($225,000.00), 
said indebtedness being evidenced by the 370 notes of even 
date with said deed of trust, numbered respectively 
3 1 to 370; and payable three years after date witjh in¬ 

terest at 6% per annum, until paid, payable Semi¬ 
annually ; that said notes, so as aforesaid secured, werfe for 
different amounts, viz: notes Nos. 1 to 150 inclusive^ for 
$1000.00 each; notes Nos. 151 to 250 inclusive, for $5(30.00 
each; notes Nos. 251 to 300 inclusive, for $300.00 each; notes 
Nos. 301 to 320 inclusive, for $250.00 each; notes Nos. 321 
to 370 inclusive, for $100.00 each; that said deed of trust 
contained other covenants not, however, essential t(() the 
purposes of this suit; that said deed of trust was! duly 
recorded among the Land Records of the District of Co¬ 
lumbia on the 30th day of September, 1929, in Liber 6377 
folio 237 and is hereby referred to. ; 

4. That the payee named in said notes, John H. Holpiead, 
endorsed all of said notes without recourse, and the | same 
passed, as plaintiff is informed, into the possession of a 
great number of persons, the names, addresses, or ^here¬ 
abouts of whom are unknown to plaintiff. 

5. That on or about the 1st day of April, 1930, the defen¬ 
dant, Frank Tomlinson, his wife joining, executed arid de¬ 
livered his certain deed in fee simple, of the property! here¬ 
inbefore described, to the defendants, Anton A. Kcferber 
and Rose E. Koerber (his wife), as tenants by the entirety; 
that said last named persons are at this time the equitable 
owners of said property. 

6. That on or about the 9th day of April, 1930, thfe said 
defendants, Anton A. Koerber and Rose E. Koerbef, con¬ 
veyed the said property by deed of trust to the defendants, 
William J. Finley (mentioned in said deed of trust as Wil¬ 
liam F. Finley) and Frank W. Hoover, as trustees, to secure 
the plaintiff the full sum of $35,000.00, evidenced by the 
joint and several notes of said Anton A. Koerber and Rose 
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E. Koerber, dated April 9, 1930, with interest, said prin¬ 
cipal and interest being payable in monthly installments 
of $1250.00, commencing May 12, 1930, and to con- 

4 tinue until the 12th day of April, 1932, and the then 
remaining balance to be fully paid May 12, 1932; 

that said deed of trust was duly recorded among the Land 
Records of the District of Columbia on the 9th day of April, 
1930, in Liber 6435 at folio 185, and is hereby referred to. 

7. That plaintiff is the owner of holder of the following 
described notes, secured bv the first deed of trust referred 
to in paragraph 2 of this bill, viz: 

Note dated September 30, 1929, numbered 66 of 370 for 

$1000.00 

Note dated September 30, 1929, numbered 227 of 370 for 
$500.00 

Note dated September 30, 1929, numbered 226 of 370 for 
$500.00 

Note dated September 30, 1929, numbered 247 of 370 for 
$500.00 

Note dated September 30, 1929, numbered 267 to 370 for 
$300.00 

that the remaining noteholders, under said first deed of 
trust, are as plaintiff is informed, made up of a large num¬ 
ber of persons located in various parts of the United States, 
and elsewhere, and it is not practicable or possible for plain¬ 
tiff to bring all of them before the Court or to make them, 
by name, parties hereto, and therefore plaintiff brings this 
suit in his own right, and on behalf of said noteholders who 
may wish to join herein. 

8. That plaintiff is the owner and holder of the note 
secured by second deed of trust from the defendants, Anton 
A. Koerber and Rose E. Koerber, dated April 9, 1930, more 
particularly referred to in the 6th paragraph of this bill. 

9. That bv the terms of the two deeds of trust described 
in this bill it was, and is, the duty of the present owners of 
the described property, viz: Anton A. Koerber and Rose 
E. Koerber, to pay the taxes on the same to the end that the 
holders of the notes secured under said deeds of trust might 

not be put in jeopardy, but so it is, and plaintiff so 

5 avers, that the said defendants, Anton A. Koerber 
and Rose E. Koerber, have not, nor has anyone for 

them, paid the taxes on said property for the tax year 1931, 
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or for the first half of the tax year 1932, and that the|re is 
now due and owing as past due taxes to the District of 
Columbia on said property for the year 1931 the sum of 
$4560.68, and for the first half of 1932 the sum of $22$0.34, 
together with penalties at the rate of one percent a njonth 
from the due date of the same. And plaintiff further states 
that unless said taxes are paid for the year, 1931, before 
the end of the present year, the property will be sold for 
taxes early in the year, 1932; that the costs by way of penal¬ 
ties incident to the non-payment of taxes, and the ajdded 
costs in the event of a tax sale, make it necessaryj and 
imperative that the plaintiff, and other noteholders, jhave 
the assistance of this Court to the end that Receivers may 
be appointed and the income from the property conserved 
for the protection and benefit of the noteholders. 

10. Plaintiff further states that a very substantial amount 
of interest on said first trust notes has not been paid, but 
which was due and payable in March and September, [L931, 
although the same is now long overdue and unpaid; that 
plaintiff prays that the defendants, Anton A. Koerber and 
Rose E. Koerber, may be required to disclose in their sev¬ 
eral answers the full amount of unpaid interest on any of 
the notes secured under the deed of trust of the 30th day 
of September, 1929. 

11. Plaintiff further charges that the income from the 
Milo Manor Apartment House, located at 1451 Park Road, 
N. W., which is the improvement on the property described 
in the third paragraph of this bill, is more than sufficient, 
under efficient management, to pay all accruing interest on 
said deeds of trust, all taxes as the same may mature and 
become payable, and all operating costs and repair^, but 
so it is that the present owners are as above stated ijn ar¬ 
rears in the payment of taxes and payment of the interest 

on a number of first trust notes; that plaintiff js ad- 
6 vised that the only adequate remedy open to hint and 

other noteholders under said first deed of trAst is 
the exercise of the equity jurisdiction herein for a conser¬ 
vative receivership to be followed by judicial foreclosure 
herein under the direction and control of the Court a^id in 
a manner which will insure obtaining the best price f(jr the 
property; plaintiff is informed and believes, and therefore 
avers, that the said apartment house building and rentals 
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therefrom are not being managed properly and in the in¬ 
terest of the holders of first trust notes, and plaintiff, 
therefore, respectfully submits that a Receiver, or Re¬ 
ceivers, pendente life, should be appointed herein forthwith 
to take over, operate and manage the said apartment house 
and collect the rentals therefrom. 

Wherefore, the premises considered, plaintiff prays: 

1. That a Receiver, or Receivers, pendente lite, be ap¬ 
pointed herein forthwith to take over, operate, and manage 
the Milo Manor Apartment House property as herein de¬ 
scribed in paragraph three of the bill. 

2. That this Honorable Court will assume and exercise 
its equity jurisdiction over the foreclosure of the first deed 
of trust herein concerned under the direction and control 
of the Court in this proceeding*. 

3. That a rule to show cause be laid upon each of the said 
defendants requiring each of them to show cause, by a day 
certain to be named therein, why the prayers of this bill 
should not be granted. 

4. That if any of the defendants be not found in the Dis¬ 
trict of Columbia process be had in such case by order of 
publication entered herein. 

5. That trustees may be appointed in the place and stead 
of Luther A. Swartzell and Edmund D. Rheem in respect 
of the first deed of trust set forth in the third paragraph of 
this bill, dated September 30, 1929, and that foreclosure, by 
sale, be decreed. 

6. That the defendants, Anton A. Koerber and 

7 Rose E. Koerber, may be restrained and enjoined 
from collecting any further rents from the tenant 

occupants of any and all apartments in said Milo Manor 
Apartment House. 

7. And for such other, further and general belief as the 
nature of the case may require and to the Court may seem 
meet and just. 

HENRY F. WOODARD 

Plaintiff. 

HENRY F. WOODARD 

In Proper Person . 
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District of Columbia, to-wit: j 

I, Henry F. Woodard, being first duly sworn, on path 
depose and say that I am the plaintiff above named; that I 
have read the foregoing bill by me subscribed, and know the 
contents thereof; that the matters and thing therein stated 
upon my personal knowledge are true, and those therein 
stated upon information and belief, I believe to be tru^. 

HENRY F. WOODARD 

Subscribed and sworn to before me, this 14th dajy’ of 
Nov. 1931. 

CALO 0. WOODARD! 
(Seal) Notary Public , D. 


C. 
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Order Appointing Receivers Pendente Lite 
Filed November 19, 1931 


* 


* 


# 


* 


* 


* 




i 

Upon consideration of the bill of complaint filed herein 
for the appointment of receivers, it is by the Court, this 
19th day of November, 1931, ORDERED, that T. Franklin 
Schneider, Jr., and Paul E. Lesh, Esq., be, and they are 
hereby appointed receivers to take over, manage and oper¬ 
ate and collect all rentals and income from the Milo Manor 
Apartments, 1451 Park Road, N. W., in the City of Wash- 
ington, District of Columbia, and to make such disburse¬ 
ments and expenditures as may be incident to such opera¬ 
tion and hold any unexpended income for the further brder 
of this Court; provided said receivers shall first give an 
undertaking approved by the Court in the penalty oij Ten 
Thousand Dollars. 

ALFRED A. WHEAT, 

Chief Justice. 


Answer of Edmund I). Rheem , Trustee 
Filed November 21, 1931 


* 


* 


* 


* 


Comes now the defendant Edmund D. Rheem, tr(istee, 
and for answer to the bill of complaint herein filed and 
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says: that he has no objection and therefore consents to 
the substitution of trustees as prayed for in said bill. 

EDMUND D RHEEM 

Sworn and subscribed to before me a Notary Public this 
18" dav of November, 1931. 

! KENNETH DOVE 

(Notarial Seal) Notary Public , 

, Fairfax Co ., Virginia . 

My commission expires Sept. 12, 1934. 

10 Answer of the Defendant , Luther A. Stuart sell 

Filed December 1,1931 

******** 

Now comes the defendant, Luther A. Swartzell, and for 
answer to the Dill for Removal of Trustees in this cause 
filed respectfully states that he has accepted service through 
his attornev of the Bill filed in this cause and has had the 

m/ 

same read to him and that this defendant as trustee under 
the deed of trust referred to in the Bill for Removal of 
Trustees submite his resignation as such trustee as he is too 
ill to give any consideration to the duties of a trustee; that 
he neither admits nor denies the allegations contained there¬ 
in but requests the Court to appoint in his place and stead 
another trustee for the purpose of carrying out the terms 
of said deed of trust. 

LUTHER A. SWARTZELL 

The affirmation or oath to the answer of Luther A. Swart¬ 
zell is waived. 

HENRY F. WOODARD 
Attorney for Plaintiff. 

11 Joint and Several Ansiver of Defendants Anton 

A. Koerber and Rose E. Koerber 

Filed December 11, 1931 

^********* 

The defendants Anton A. Koerber and Rose E. Koerber 
for their joint and several answer to plaintiff’s bill of com- 
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plaint, or to so much thereof as these defendants are advised 
they are required to answer, respectfully represent: 

1. Answering paragraph 1 of said hill of complaint, these 
defendants admit that the plaintiff is a citizen of the United 
States and a resident of the District of Columbia. 

2. Answering paragraph 2 of said bill of complaint, tjhese 
defendants admit the allegations of fact therein contained. 

3. Answering paragraph 3 of said bill of complaint, these 
defendants admit the allegations of fact therein contained, 
except that these defendants deny that the deed of trust 
referred to in said paragraph does not contain other <pove- 
nants essential to the purposes to this suit; and these defen¬ 
dants demand strict proof of the terms and provisions of 
said deed of trust. 

4. Answering paragraph 4 of said bill of complaint, these 
defendants admit that the payee named in said note, iJohn 
H. Holmead, endorsed all of said notes without recolurse, 

and admit that the said notes passed into the pos- 
12 session of a great number of persons, but these de¬ 
fendants deny that the names, addresses and where¬ 
abouts of said persons or most of them are unknown to the 
plaintiff, and say that these defendants, at the request of 
said plaintiff, furnished to said plaintiff before the filing of 
this suit a list containing the names and addresses of most 
of the holders of said notes, and that said list is in the pos¬ 
session of the plaintiff. 

5. Answering paragraph 5 of said bill of complaint, (these 
defendants admit the allegations of fact therein contained. 

6. Answering paragraph 6 of said bill of complaint, |these 
defendants admit that on or about the 9th day of 4-pril, 
1930, these defendants conveyed the said property byl deed 
of trust to the defendants 'William J. Finley (mentioned in 
said deed of trust as William F. Finley) and Frank W. 
Hoover, as Trustees, to secure a certain promissory note 
of even date with said trust, made by these defendant^, and 
payable to the order of the plaintiff, in the purported sum 
of $35,000, said note purporting to bear interest at 8^ per 
annum, and said principal and interest purporting [ to be 
payable in monthly instalments of $1,250.00, commencing 
May 12, 1930, and to continue until the 12th day of May, 
1932, when the then remaining balance was to become due 
and payable. These defendants admit that the deed of trust 
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securing said notes was duly recorded among the land rec¬ 
ords of the District of Columbia, on April 9, 1930, in Liber 
6435 at folio 185. 

7. Answering paragraph 7 of said bill of complaint, these 
defendants sav that they are without knowledge as to what, 
if anv, notes sectored bv the first deed of trust referred to in 
paragraph 2 of said bill of complaint are held by the plain¬ 
tiff, and if the same be deemed material demand strict proof 

thereof. These defendants deny that it is not prac- 
13 ticable or possible for the plaintiff to name and bring 

before the court the remaining noteholders under 
said first deed of trust, and aver that the plaintiff has in 
his possession a list of said noteholders or most of them. 
These defendants are advised by counsel and therefore aver 
that said remaining noteholders are necessary and proper 
parties to this suit. These defendants deny that plaintiff 
represents said remaining noteholders secured by said first 
deed of trust, or that he is entitled to maintain this suit in 
their behalf, and say that the plaintiff’s principal interest 
in this suit is as holder of the second deed of trust note 
secured upon said property referred to in paragraph 6 
hereof, and as more particularly referred to in paragraph 
8 hereof, and that said interest is in conflict with the in¬ 
terests of the holders of the remaining notes secured by 
said first deed of trust. 

8. Answering! paragraph 8 of said bill of complaint, these 
defendants admit that the plaintiff is the owner and holder 
of the note secured by the second deed of trust from these 
defendants, dated April 9, 1930, and more particularly re¬ 
ferred to in paragraph 6 of said bill of complaint. Further 
answering said paragraph of said bill of complaint, these 
defendants say that the plaintiff, on April 9, 1930, did lend 
to these defendants the sum of $28,000, and did withhold 
and/or exact from these defendants illegal interest in con¬ 
sideration of said loan, in the sum of $7,000, and did require 
these defendants to execute and deliver unto the plaintiff 
their promissory note in the principal sum of $35,000, pur¬ 
porting to bear interest at 8% per annum, as more par¬ 
ticularly referred to in paragraph 6 hereof, although said 
plaintiff did advance and lend unto these defendants only 
the sum of $28,000, as aforesaid. These defendants are 
advised by counsel and therefore aver that this is an action 
brought upon a contract for the payment of money, with 
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interest at a rate forbidden by law; and that plaintiff 

14 as a condition to the maintenance of this suit should 
be required to pay unto these defendants the surp of 

$7,000, representing the difference between the notq of 
$35,000 exacted from these defendants and the suni of 
$28,000 heretofore advanced by said plaintiff unto these 
defendants, with interest thereon from April 9, 1930^ or 
in lieu thereof to credit on account of said note the suip of 
$7,000, together with all payments of interest which these 
defendants have made on account thereof. 

9. Answering paragraph 9 of said bill of complaint, tjiese 
defendants admit that by the terms of the deeds of t^ust 
described in said bill of complaint these defendants ^ere 
charged with a duty to pay taxes on the property secured 
thereby as and when the same became due and payable, 
and these defendants admit that they have not, nor!has 
anyone for them, paid the taxes on said property for the 
tax year ending June 30, 1931, or for the first half of the 
tax year ending June 30, 1932, and admit that there are 
now due and owing to the District of Columbia taxes as 
averred in said bill of complaint. Further answering said 
paragraph of said bill of complaint these defendants tepder 
themselves ready and willing to pay said taxes if and when 
the plaintiff shall comply with his duties and obligations to 
these defendants as prescribed by law, and as set opt in 
paragraph 8 hereof. These defendants are advised thaj: the 
remaining allegations of paragraph 9 of said bill of Com¬ 
plaint comprise conclusions of law and that these defen¬ 
dants are not required to answer the same. 

10. Answering paragraph 10 of said bill of complaint, 
these defendants deny that a substantial amount of interest 
on said first trust notes has not been paid and say , that 
until the appointment of receivers in this cause thes^ de¬ 
fendants did pay each and every instalment of interest! due 
on all notes secured by said first deed of trust as and \Chen 

the same became due and payable, and did pay the 

15 instalments of interest due in March, 1931, and in 
September, 1931, as and when the same became due 

and payable, to each and every holder of notes secured by 
said first deed of trust as and when the said notes were 
presented for payment, with the exception of certain i^otes 
in the aggregate principal sum of $ purporting to be 
held by the Potomac Insurance Company. Further answer- 
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ing these defendants say that they have been advised by 
the trustees in bankruptcy of Swartzell, Rheem & Hensey 
Company, a corporation, that there are other persons claim¬ 
ing to be the owners of said notes held by the Potomac In¬ 
surance Company, as aforesaid, and that said trustees in 
bankruptcy of Swartzell, Rheem & Hensey Company have 
advised these defendants not to pay interest on said notes 
to said Potomac Insurance Company until the respective 
claims to said notes have been adjudicated or determined. 
These defendants hereby tender themselves ready, willing 
and able to pay interest on all of said notes secured by said 
first deed of trust as and when the said interest is due and 
payable, upon presentation of said notes for payment, and 
unless the rents, income and profits of the property secured 

bv said deed of trust are withheld from these defendants. 
* 

11. Answering paragraph 11 of said bill of complaint, 
these defendants tender themselves ready, willing and able 
to pay all accruing interest on said deeds of trust and all 
taxes on said property secured thereby, as and when the 
same become due and payable, and all operating costs and 
repairs, and state that they have been prevented from doing 
so by the action of the plaintiff in withholding from these 
defendants the sum of $7,000 under said second trust loan, 
as set out in paragraph 8 hereof, and by the action of the 
plaintiff in filing this bill and in procuring the appointment 
of receivers to take possession of all rents, income and 
profits from said property, and these defendants 
16 further state that if said sum of $7,000 is so paid to 
them and the rents, income and profits from said 
property in the possession of said receivers are made ap¬ 
plicable for the purpose, these defendants will pay all sums 
due under said deeds of trust, as provided therein. 

Further answering said bill of complaint, these defen¬ 
dants deny that this suit is filed by the plaintiff for the pro¬ 
tection of himself and the holders of notes secured by first 
deed of trust on said property and aver that said suit is 
filed by the plaintiff for the purpose of protecting his inter¬ 
ests as holder of the said note secured by second deed of 
trust on said property, which interest in said note the said 
plaintiff seeks to withhold from this court because of his 
exaction of usury thereunder from these defendants as 
aforesaid. 
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Wherefore, the Premises Considered, these defendants 
pray: 

1. That the suit of the plaintiff may he dismissed. 

2. That the receivers appointed herein may be discharged 
and that said receivers may be required to apply all r^nts, 
income and profits from said property coming into their 
possession as receivers toward the payment of taxes on!said 
property and interest accruing on the notes secured by the 
first deed of trust thereon, and to pay any balance then re¬ 
maining in their hands to these defendants. 

3. That these defendants may have a money decree from 
the plaintiff with execution thereon as at law for the | sum 
of $7,000, with interest thereon from the 9th day of April, 
1930, or, in lieu thereof, that the plaintiff may be required 
to credit on account of the principal of the second trust 
note made by these defendants and held by the plaintiff, re¬ 
ferred to in paragraph 8 of said bill of complaint, all pay¬ 
ments of interest which these defendants have inade 

thereon. 

17 4. That these defendants may have such cjther, 

further and alternative relief as the nature of the 
case may require and to the court may seem meet, and 
proper. 

ANTON A. KOERBER 
ROSE E. KOERBER j 

DOUGLAS, OBEAR & DOUGLAS i 

Bv EDMUND D CAMPBELL 

* 

Attorneys for defendants Anton A. 

Koerber and Rose E. Koerber 


District of Columbia, ss: 

j 

I, Anton A. Koerber, do solemnly swear that I havej read 
the foregoing and annexed answer by me subscribed and 
know the contents thereof, and that the matters therein 
stated are true to the best of my knowledge, inforndation 
and belief. 

ANTON A. KOERBfeR 


Subscribed and svrorn to before me this 10th day df De¬ 
cember, 1931. 

MINERVA G. CULTON 
Notary Public , Dl C . 




(Notarial Seal) 




14 MILO MANOR, INC. VS. HENRY F. WOODWARD, ET AL. 

18 Petition for Leave to Foreclose Second Deed 

of Trust 

Filed December 23, 1931 

*##***#*## 

1. Your petitioner respectfully represents, that on the 
14th day of November, 1931, he filed the original bill in this 
cause, and that on the 19th day of November, the Court, the 
defendants Anton A. Koerber, and Rose E. Loerber con¬ 
senting, passed an order appointing receivers to take over 
and manage and operate and collect all rentals and income 
from the Milo Manor Apartments, located at 1451 - Park 
Road, N. AY. in the City of Washington, District of Colum¬ 
bia; that thereafter said receivers duly qualified and are 
now discharging their duties as such, and are in possession 
of said apartment house. 

2. That by the sixth paragraph of said bill it is made to 
appear that there was a second deed of trust upon said 
property to secure a note owned by petitioner, but no re¬ 
lief was prayed or sought with regard to same, but said 

bill only sought foreclosure by judicial decree, of the 

19 first deed of trust, and the appointment of receivers 
pendente lite. 

3. That the promissory note secured by said second deed 
of trust was at the time of the filing of the original bill, and 
now is, in default, as will appear from a copy of said prom¬ 
issory note attached hereto, and marked petitioners Exhibit 
“A”; that said note was made by the defendants Anton A. 
Koerber, and Rose E. Koerber, and secured as appears by 
the original petition herein filed. 

4. That petitioner, during the month of April, 1930, pur¬ 
chased said note at the instance and upon the request of the 
defendant, Anton A. Koerber; that since the purchase of 
said note the said defendant, and Rose E. Koerber, have 
from time to time paid in interest and principal thereon the 
sum of $19,000.00, but have failed to make the full payments 
in accordance with the terms of said note. That the said 
note was for the sum of $35,000.00, and was, by the defen¬ 
dants, sold to petitioner for the sum of $28,000.00; that at 
the time of filing the original bill herein it was not the in¬ 
tention of your petitioner to ask the permission of the Court 
to foreclose, at least for the present, under the said second 
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deed of trust, although at that time, and now, under the 
terms of said second deed of trust, such legal right is vested 
in the trustees named in said instrument, default hav- 

20 ing taken place in payments due for the moni;hs of 
September, November and December, 1931, anjiount- 

ing to several thousand dollars, as herein before averred, 
but so it is that said defendants, Anton A. Koerber and Rose 
E. Koerber have demanded that petitioner forthwith Credit 
on the said second trust note the sum of Seven thousand 
dollars ($7,000.00) and the sum of Three thousand two hun¬ 
dred and thirty-three dollars and forty-six cents ($3,2^3.46), 
claiming the same by virtue of the provisions of Section 5, 
Title 17, of the Code of Law’s of the District of Columbia; 
that the demand above referred to is evidenced by a letter 
dated November 21st, 1931, addressed to petitioner by Ed¬ 
mund D. Campbell, their Counsel, a copy of which letter 
is attached hereto marked Exhibit “B”. 

5. That thereafter and on November 27th, 193lj peti¬ 

tioner through his attorney replied to said letter of tlje 21st 
day of November and advised said defendants, Ko^rbers, 
through their Counsel, that petitioner would delive^ said 
second trust note upon payment to him of the cash ^um of 
Nine thousand dollars ($9,000.00) being the amount which 
said defendants claim v r as due, the said defendants insist¬ 
ing that petitioner w 7 as not entitled to any profit or inter¬ 
est under the Section of the Code referred to; that ft copy 
of petitioner’s letter of November 27th, 1931, is attached 
hereto marked Exhibit “ C ’ ’. ! 

6. That on December 3rd, 1931, petitioner addressed, 
through his Counsel, a further letter to said defendants, 
koerbers, through their Counsel, in which it was iin sub¬ 
stance stated that petitioner wrould like to be Advised 

21 if Mr. and Mrs. Koerber were prepared to piay the 
Nine thousand dollars ($9,000.00) and take oyer the 

second trust note, in said letter further stated that: 

“Mr. Woodard w r ould much prefer to have them do this 
than resort to foreclosure, which he will of course bei forced 
to do in view of the fact that at present the note dr^ws no 
interest, at least under sections of the Code to which you 
(meaning Mr. Campbell) referred and upon which you 
rely.” 
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That a copy of said letter is attached hereto and marked 
Exhibit “D” and made part hereof. 

That said defendants, Koerbers, have not, nor has anyone 
for them paid petitioner the said sum of Nine thousand dol¬ 
lars ($9,000.00), which petitioner is willing* to accept in full 
for said note. 

7. That it is inequitable and unjust that petitioner should 
be made to suffer anv further loss of interest which would 
be the ease if the default in the payment of said note, accord¬ 
ing to the terms, were permitted to continue; that a fore¬ 
closure under the second trust would not affect, disturb or 
interfere with the present receivership, and although peti¬ 
tioner is of the view and opinion that the said defendants, 
Koerbers, could without the sanction of the Court, by deed, 
convey their equitable interest in said property, yet peti¬ 
tioner is desirous of the Courts permission of a sale under 
the said second deed of trust, in as much as petitioner’s 
rights under said trust instrument are paramount to those 
of the defendants, Koerbers. 

22 The premises considered petitioner prays: 

1. That the Courts permission be given to the trus¬ 
tees under said Second deed of trust to foreclose the same 
in accordance with its terms and conditions. 

2. That a rule to show cause be directed to issue to the 
defendants, Anton A. Koerber and Rose E. Koerber to ap¬ 
pear and show cause, on a day to be specified by the Court, 
why the permission of the Court should not be given to the 
trustees, under said second deed of trust to foreclose the 
same, as herein prayed by the petitioner. 

3. That service of said rule to show cause be had either 
upon Edmund D. Campbell, the attorney of record of said 
defendants, or Upon the defendants, Koerbers, themselves. 

And for such other and further relief as the nature of 
the case mav require. 

HENRY F. WOODARD 

Petitioner 

District of Columbia, ss: 

I, Henry F. Woodard, being first duly sworn, on oath de¬ 
pose and say, that I am the petitioner above named, that I 
have read the foregoing petition by me subscribed, and 
knows the contents thereof; that the matters and things 
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I 

therein stated, upon my personal knowledge are f rue, 

23 and those therein stated upon information anc} be¬ 
lief, I believe to be true. 

HENRY F. WOODARi) 

Subscribed and sworn to before me, this 22nd day of 1 De¬ 
cember, 1931. 

CORA 0. WOODARD 

(Seal) Notary Public , D. C. 

24 Exhibit “A” 

Amount $35,000.00 

Instalments, 1,250.00 Washington, D. C. April 9th, 1930 

For Value Received, we jointly and severally promise to 
pay to Henry F. Woodard or order, the principal sujm of 
Thirty Five Thousand no/100 Dollars with interest from 
the date hereof, at the rate of 8 per centum per annuih, on 
said principal sum or on so much thereof as may from time 
to time remain unpaid, said principal and interest bein^ due 
and payable as follows; in monthly instalments of Twelve 
Hundred and Fifty Dollars each (with the privilege of mak¬ 
ing larger payments in any amount), commencing on May 
12th, 1930, and continuing on the 12th day of each and 4very 
month thereafter up to an including April 12th 1932, | each 
instalment when so paid, to be applied first to the payment 
of interest accrued on the unpaid principal sum, and the 
residue thereof to be credited to said principal sum; and on 
the 12th day of May 1932, the entire amount of principal 
and interest then remaining unpaid, shall be and become 
due and payable. 

And it is expressly agreed that if default be made ip. the 
payment of any one of the aforesaid principal sum shhll at 
the option of the holder hereof, at once become and be due 
and payable, anything hereinabove contained to the contrary 
notwithstanding. 

ANTON A. KOERBER 
ROSE E. KOERBER 
1518 K Street N. W. 

Retain this note after payment that the Trustees may be 
satisfied as to its cancellation when a release is desired. 


Payments on account of the above note, and interest, are 
acknowledged as follows: 
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Date of i 


Balance Prin- 

Pavment 

Interest Due 

To Principal 

cipal Due 

May 12, 1930 

256.67 

993.33 

34,006.67 

June 11, 1930 

226.71 

1023.29 

32,983.38 

July 11, 1930 

219.89 

1030.11 

31,953.27 

August 13, 1930 

213.03 

1036.97 

30,916.30 

Sept. 12, 1930 

206.11 

1043.89 

29,872.41 

Oct. 14, 1930 

199.15 

1050.85 

28,821.56 

Nov. 17, 1930 

192.15 

1053.85 

27,763.71 

Dec. 10, 1930 

185.09 

1064.91 

26,698.80 

Jan. 12, 1931 

177.99 

822.01 

25,876.79 

Feb. 12, 1931 

172.51 

827.49 

25.049.30 

March 10, 1931 

167.00 

833.00 

24,216.30 

April 8, 1931 

161.44 

838.56 

23,377.74 

May 8, 1931 

155.85 

844.15 

22,533.59 

June 11, 1931 

150.23 

849.77 

21,683.82 

July 11, 1931 

144.56 

855.44 

20,828.38 

Aug. 18, 1931 

138.85 

861.15 

19,967.23 

Oct. 13, 1931 

266.23 

733.77 

19,233.46 

25 

Exhibit “ 

B” 



Douglas, Obear & Douglas 
Attorneys and Counsellors at Law 

Southern Building, Suite 822-830 
Washington, D. C. 

! November 21, 1931 

Mr. Henry F. Woodard, 

Investment Building 
Washington, D. C. 

Dear Mr. Woodard: 

Mr. and Mrs. Anton A. Koerber have referred to me as 
their counsel, your letter of the 20th instant concerning 
premises 1451 Park Road, and the note for $35,000, made 
by my clients which you held. I have also been asked to 
represent Mr. and Mrs. Koerber in connection wdth your 
action against them in the Supreme Court of the District of 
Columbia in which you claim the sum of $19,233.46, with 
interest, as representing the alleged balance due on said 
note. 
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On behalf of Mr. and Mrs. Koerber, you are hereby ad¬ 
vised that the proposition embodied in your letter of the 
20th instant is declined. 

Mr. Koerber advised me that he is ready, willing and 
able at any time to pay to you the sum of $1,250 due Novem¬ 
ber 12, 1931, on his aforementioned note held by you, and 
that he tenders said sum to you upon the following condi¬ 
tions : 

1. That you pay to Mr. Koerber the sum of $7,000 in <pash, 
representing the difference between $35,000, the fact amount 
of the note in question, and $28,000, which Mr. Koerber ad¬ 
vises me has been advanced to him on account of this loan; 
and that the interest credits which have been made on said 
note be corrected so that interest to date be charged only 
on the sum of $28,000 heretofore advanced; or 

2. That you forthwith credit on the face of said noth the 
following: 

(a) The sum of $7,000, as representing excess interest 
unlawfully deducted at the time the loan was njiade; 
and 

26 (b) The sum of $3,233.46 representing other inter¬ 
est collected by you on said note under an illegal con¬ 
tract, in accordance with Section 5, Title 17, of the Code of 
Laws of the District of Columbia. 

Please advise me at once whether or not you will accept 
Mr. Koerber’s tender as embodied in this letter. 

Very truly yours, 

(signed) EDMUND D. CAMPBELL 

EDC :vp 

27 Exhibit “C” j 

November 27,1931 

Edmund D. Campbell 
Attorney at Law 
Southern Building 
Washington, D. C. 

Dear Ed: 

Concerning the note of Auton A. Koerber and Rose E. 
Koerber referred to in your letter of the 21st instant, peg to 
say that after a conference with Mr. Woodard, he desires 
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me to say that Mr. Koerber of his own free will solicited 
him to purchase the Thirty-five Thousand Dollar ($35,- 
000.00) note secured by second trust on premises 1451 Park 
Road, N. W. for the sum of Twenty-eight Thousand Dol¬ 
lars (28,000.00); that at the time of the purchase Mr. 
Woodard knew that if Mr. and Mrs. Koerber has the dispo¬ 
sition thev could avail themselves of the Section of the Code 
to which vou refer in vour letter. Mr. Woodard will deliver 
to Mr. and Mrs. Koerber, or to you as their attorney the 
note in question upon the payment to him of the cash sum 
of Nine Thousand Dollars ($9,000.00), being the amount 
presently due as you claim in your letter of the 21st. 

Yours very truly, 

i FOSTER WOOD 

FW :rlf 

CC :H. F. Woodard 

28 Exhibit “D” 

December 3, 1931 

Edmund D. Campbell, Esq. 

Attorney at Law 
Southern Building 
Washington, D. C. 

Re: Woodard vs. Koerber 

Dear Ed: 

Referring further to your letter to Mr. Henry F. Wood¬ 
ard under date of November 21, and to my letter to you 
under date of November 27, will you please advise me if 
Mr. and Mrs. Koerber are prepared to pay the * $9,000.00 
and take over the second trust note on premises 1451 - Park 
Road, N. W. Mr. Woodard would much prefer to have 
them do this than to resort to foreclosure, which, he will of 
course be forced to do in view of the fact that at present 
the note draws no interest, at least under Sections of the 
Code to which you referred and upon which you rely. 

Will you kindly let me have your answer by the 10th of 
this month? 

Yours very truly, 

FOSTER WOOD 

FW :rlf 
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29 Intervening Petition in Behalf of Potomac Insurance 
Company of the District of Columbia, a Corporation, 
et al. 

Filed December 28,1931 | 

* * # * * * * * * * 


Leave of Court having been first duly had and obtained, 
the above named intervenors respectfully represent: ! 

1. They are all adult citizens of the United States I and 

have residences as stated in the caption hereof, except the 
Potomac Insurance Company of the District of Columbia, 
which is a corporation organized and existing under a spe¬ 
cial act of the Congress of the United States, and having its 
principal office and place of business at the Washington 
Loan and Trust Building, Washington, D. C., and the Lin¬ 
coln Assurance Company of America is a corporation or¬ 
ganized and existing under the laws in force in the District 
of Columbia, and having its principal office and pla^e of 
business at the Washington Loan and Trust Building, in 
said District, and all of said intervenors file this petition in 
their own respective rights. j 

2. These intervenors are the owners for value and ip due 
course of the promissory notes which, with the exception 

of numbers and amounts, are identical with tholse of 
30 plaintiff herein as described in paragraph 7 of the 
bill of complaint, and are entitled to the same fights 
and priorities. The numbers and amounts of each of said 
notes are set opposite the name of the owner thereof, as 
follows: ! 

Name Number Apiount 

I 

Potomac Insurance Com- 255, 274, 275, 286, 289, 

pany of the District of 153, 158, 159, 160, 163, I 

Columbia 167, 176, 180, 185, 220, 



249, 37 to 42, 

46 to 50, 

1 

i 


126 and 127 of 

370 i 

£20,000. 

Lincoln Assurance Com¬ 




pany of America 

151, 27 to 33, inc. of 370 

7,500. 

Catharine T. Lewis 

366 and 367 of 

370 

200. 

Mary R. Smith 

85 of 370 


1,000. 

Harriet M. A. Hilton 

283 and 284 of 

370 

600. 

Alice P. Shadd 

82 of 370 


1,000. 


/ 


99 
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Name Number Amount 

Laura R. Wells 137, 138 and 139 of 370 3,000. 

Annie Schubert 256 and 355 of 370 400. 

Ed. K. Rawson 166 of 370 500. 

Carrie F. English 192 and 305 of 370 750. 

Henry S. Rawdon 207 of 370 500. 

T. M. Chase 140 of 370 1,000. 


3. These intervenors, as owners of the aforesaid notes, 
have a like interest with that of the plaintiff in this cause, 
as a holder of the first deed of trust notes set forth in the 
aforesaid paragraph 7 of the bill of complaint herein, and 
are similarly situated with said plaintiff with respect to the 
subject matter of said cause and they adopt and make a part 
hereof the averments of the bill of complaint as though re¬ 
peated at large herein. 

31 4. That the notes owned by all these intervenors 

are actually in their possession. 

Wherefore, the Premises Considered, these intervenors 
pray: 

First: That this Court enter on order herein permitting 
these intervenors to intervene in this cause as parties plain¬ 
tiff. 

Second: That all of the prayers of the bill of complaint 
filed herein be granted. 

Third: For such other and further relief as to the Court 
may seem proper. 

POTOMAC INSURANCE COMPANY 

OF THE DISTRICT OF COLUMBIA 

i By ALEXANDER K PHILLIPS 

Secretary. 

LINCOLN ASSURANCE COMPANY 

OF AMERICA 

Bv COURTLANDT P. HULL, JR. 

President. 

CATHARINE T. LEWIS 
by PAUL E. LESH, Atty. 

MARY R. SMITH, 
by STANTON C. PEELLE, Atty. 

HARRIET M. A. HILTON, 
by STANTON C. PEELLE, Atty. 
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ALICE P. SHADD 
by C. F. R. OGILBY, Atty. 

LAURA R. WELLS 
by JAS. A. PURCELL, Aity. 

ANNIE SCHUBERT 
by WALTER B. GUY, Atty. j 

ED. K. RAWSON 
by WALTER B. GUY, Atty. \ 
CARRIE F. ENGLISH 
by WALTER B. GUY', Atty. 
HENRY S. RAWDON 
by WALTER B. GUY, Atty. 

32 T. M. CHASE ! 

by WALTER B. GUY, Atty. j 

PEELLE, OGILBY & LESH | 

By C. F. R. OGILBY j 

Attorneys for Intervenors, Potomac Insurance 
Company, Lincoln Assurance Company, Catharin ej 
T. Lewis, Mary R. Smith, Harriet M. A. Hilton, | 
and Alice P. Sliadd 

PEELLE, OGILBY & LESH 

JAMES A. PURCELL 
Attorney for Laura R. Wells 

WALTER B. GUY j 

Attorney for Annie Schubert, Ed. K. Raivson, Carrie 
F. English, Henry S. Rawdon and T. M. Chase 

District of Columbia, ss : 

Alexander K. Phillips, being first duly sworn, on oath, 
deposes and says that he has read the foregoing interven¬ 
ing petition by him subscribed in the name and behalf cf the 
Potomac Insurance Company of the District of Columbia, 
that he knows the contents thereof and that he verily be¬ 
lieves the facts therein stated to be true. 

ALEXANDER K. PHILLIPS 

Subscribed and sworn to before me, this 22nd day ojf De¬ 
cember, 1931. 

R. S. HARRINGTON 
Notary Public, D. C. 


(Notarial Seal) 
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33 Answer of Defendants Anton A. Koerber and Rose 
E. Koerber to Fetition for Leave to Foreclose Sec¬ 
ond Deed of Trust , and Return to Rule to Show Cause 
Issued Thereon 

Filed January 7, 1932 

******** 

The defendants Anton A. Koerber and Rose E. Koerber 
for answer to the petition filed herein by the plaintiff for 
leave to foreclose second deed of trust and for return to 
the rule to show cause issued thereunder respectfully rep¬ 
resent : 

1. Answering paragraph 1 of said petition these defen¬ 
dants admit that on the 14th day of November, 1931, the 
plaintiff filed his original bill in this cause; that on the 19th 
day of November, 1931, the court entered an order appoint¬ 
ing receivers to take over, manage, operate and collect rent¬ 
als and income from the Milo Manor Apartments, located 
at 1451 Park Road, N. W., in the City of Washington, Dis¬ 
trict of Columbia, and that said receivers duly qualified 
and duly discharged their duties as such and are in posses¬ 
sion of said apartment house. Further answering said par¬ 
agraph of said petition these defendants say that the plain¬ 
tiff filed his bill of complaint herein purporting to act as 
noteholder under a first lien deed of trust on said property, 

and said bill of complaint purported to be a bill solely 

34 for the protection of the interests of the holders of 
notes secured by first lien deed of trust. Further 

answering said paragraph of said petition, these defen¬ 
dants admit that they consented to the order of this court 
appointing receivers in this cause, but say that their said 
consents were dictated by the plaintiff and the form thereof 
prepared by the plaintiff, and the plaintiff urged and per¬ 
suaded these defendants to accede to the appointment of 
receivers without procuring the advice of counsel in the 
premises, the i plaintiff purporting at that time to act for 
these defendants in a fiduciary capacity, as hereinafter 
more particularly set forth. 

2. Answering paragraph 2 of said petition these defen¬ 
dants admit the statements therein contained. 

3. Answering paragraph 3 of said petition these defen¬ 
dants deny that the promissory note secured by said second 
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deed of trust was at the time of the filing of the original 
bill of complaint in this cause or is now in default. Tpese 
defendants admit that a copy of said promissory note is 
attached to said petition as Exhibit “A” thereof, jand 
that said note was made by these defendants. 

4. Answering paragraph 4 of said petition these defen¬ 
dants deny that during the month of April, 1930, the plain¬ 
tiff purchased said note at the instance and upon the re¬ 
quest of the defendant, Anton A. Koerber. These defen¬ 
dants say that on the 9th day of April, 1930, the plaintiff 
agreed to lend unto these defendants the sum of $3q,000, 
and that on said date these defendants executed and deliv¬ 
ered unto the plaintiff their certain promissory note in said 
sum, as more particularly set out in Exhibit “A” to plain¬ 
tiff’s petition, and did cause the same to be secured by a 
second lien deed of trust on the aforementioned property. 

These defendants admit that they have failed to 
__ * 

35 make the full payment in accordance with the Ijerms 

of said note, but aver that on January 12, 193}, the 
plaintiff agreed by and with these defendants that monthly 
payments on account of said note might be made at tbp rate 
of $1,000 per month instead of $1,250 per month as proyided 
therein. These defendants further say that on Septem¬ 
ber 12, 1931, the plaintiff agreed by and with these defen¬ 
dants that he, the plaintiff, as holder of said note, tvould 
v r aive the monthly payment of $1,000 due thereon op said 
date and would release these defendants from obligation to 
make said monthly payment. These defendants farther 
say that except as the agreement between plaintiff and 
these defendants with respect to said note has been modified 
by subsequent agreement between plaintiff and the^e de¬ 
fendants, as hereinabove set forth, and except as these de¬ 
fendants v 7 ere prevented from making further payments to 
the plaintiff by reason of the appointment of receivers for 
said property as hereinafter more particularly set forth, 
these defendants have made each and every payment to the 
plaintiff on account of said note secured by said Second 
deed of trust as and when said payments have become due 
and payable. Further answering said petition these defen¬ 
dants deny that the said note was sold by these defendants 
to the petitioner for the sum of $28,000, but say that in and 
by said note and in and by the terms of the deed of trust 
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securing the said note the plaintiff agreed to lend unto these 
defendants the sum of $35,000. These defendants say that 
the plaintiff has not paid or loaned to these defendants the 
sum of $35,000 uhder said note, but say that the plaintiff 
has paid over and loaned to these defendants only the sum 
of $28,000. Further answering said paragraph of said 
petition these defendants deny that legal right is now 
vested in the trustees named in the deed of trust securing 
said note to foreclose said property thereunder and deny 
that defaults have been made in the payment of said 
36 note as alleged in said paragraph of said petition. 

These defendants admit that they have from time 
to time paid for interest and principal on account of said 
note the sum of $19,000. These defendants admit that on 
November 21, 1931, they demanded that the plaintiff credit 
on account of said note the sum of $10,233.46, as set forth 
in letter of said date addressed to plaintiff by Edmund D. 
Campbell, their counsel, copy of which is attached as Ex¬ 
hibit “B” to plaintiff’s petition. 

5. Answering paragraph 5 of said petition these defen¬ 
dants admit that on the 27th day of November, 1931, the 
plaintiff, through his attorney, sent and delivered to these 
defendants, through their counsel, a letter, copy of which is 
attached to said petition as Exhibit “C” thereof and to 
which reference is hereby made. 

6. Answering paragraph 6 of said petition these defen¬ 
dants admit that on the 3rd day of December, 1931, the 
plaintiff, through his attorney, sent and delivered to these 
defendants, through their counsel, a further letter, copy 
of which is attached to said petition as Exhibit ‘ 4 D ’ \ Fur¬ 
ther answering paragraphs 5 and 6 of said petition these 
defendants say that the plaintiff has at all times refused 
to accede to the demand of these defendants that he pay 
to them the sum of $7,000 in cash, or in lieu thereof credit 
on the face of said note the sum of $10,233.46, as represent¬ 
ing illegal interest sought to be charged by the plaintiff 
against these defendants under said loan. Further answer¬ 
ing said paragraph of said petition these defendants ad¬ 
mit that they have not nor has anyone for them paid to the 
plaintiff the sum of $9,000, and say that the said sum is not 
now due from these defendants to the plaintiff. 
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7. Answering paragraph 7 of said petition these defen¬ 
dants are advised by counsel and therefore aver that the 

statements therein contained are conclusions oi law 

37 and that these defendants are not required to answer 
same. 

And for a further answer to the petition and for return 
to the rule to show cause issued thereunder these defen¬ 
dants respectfully show: 

8. These defendants are advised by counsel and there¬ 
fore aver that the relief prayed for in said petition ts at 
variance with and inconsistent with the relief prayed for 
in the bill of complaint, and the rights sought to be assorted 
by the plaintiff in said petition are at variance with and 
inconsistent with the rights sought to be enforced by him in 
the original bill of complaint, and the said petition should 
be dismissed and the rule to show cause issued thereunder 
should be discharged. 

9. These defendants aver that at all times from and 
after the tiling of the original bill of complaint in this 
cause they have been ready and willing to pay to the plain¬ 
tiff the monthly payments due the plaintiff on account of 
said note on to-wit, November 12, 1931, December 12, 1931, 
and each and every payment due thereafter if the plaintiff 
advance and lend to these defendants the sum of $7,000 rep¬ 
resenting the difference between $35,000 which the plajntiff 
agreed to lend to these defendants and the sum of $2^,000 
actually advanced to these defendants, and if the plaintiff 
make certain interest corrections on said note, or in lieu 
thereof, if the plaintiff credit these defendants on account 
of said note with the sum of $10,233.46, as more particu¬ 
larly set forth in the letter from counsel for these defen¬ 
dants to the plaintiff dated November 21, 1931, and set out 
as Exhibit “B” to plaintiff’s petition. These defendants 
hereby tender themselves ready and willing to carr^ out 
said offer made to the plaintiff as aforesaid. These defen¬ 
dants are advised by counsel and therefore aver that plain¬ 
tiff can assert no rights against these defendants 

38 under said note unless and until the plaintiff com¬ 
plies with his obligations to these defendants as here¬ 
inabove set forth. 

10. These defendants are informed and believe and there¬ 
fore aver that the plaintiff is seeking and has for some 
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time past unlawfully planned in and by the proceedings 
in this cause to acquire title to and ownership of the Milo 
Manor Apartments owned by these defendants and to di¬ 
vest these defendants of title thereto; that in pursuance of 
said plan the plaintiff, from time to time prior to the filing 
of the original bill of complaint in this cause, did purchase 
and acquire at substantial discounts from the holders there¬ 
of the notes secured by first deed of trust on defendants’ 
said property and referred to in plaintiff’s original bill of 
complaint as the notes held by said plaintiff; that said notes 
were acquired by the plaintiff for the purpose of enabling 
the plaintiff to institute and file the original bill of com¬ 
plaint in this cause and to procure the appointment of re¬ 
ceivers herein, and to make it impossible for these defen¬ 
dants further to collect the rents, income and profits pend¬ 
ing the determination of said cause, and thereby to make it 
impossible for these defendants to pay to the plaintiff the 
sums w’hich the plaintiff might claim to be due on account 
of the aforementioned note made by these defendants and 
secured by said second deed of trust; that pursuant to said 
plan the plaintiff from time to time prior to and after the 
filing of his original bill of complaint herein did represent 
unto the defendant Anton A. Koerber that he, the plaintiff, 
expected at all times to protect these defendants in their 
ownership of the said property, and did represent that he 
expected to file the original bill of complaint in this cause 
for the purpose of procuring the appointment of a receiver 
friendly to the interests of these defendants and for the 
purpose of forestalling similar action by other noteholders 
secured under the first deed of trust and for the pur- 
39 pose of preventing rather than causing an ultimate 
foreclosure of said property; that in further pur¬ 
suance of said plan the plaintiff advised the defendant 
Anton A. Koerber not to seek independent counsel with re¬ 
spect to his rights in the premises, but requested and ad¬ 
vised these defendants, through the defendant Anton A. 
Koerber, to consent to the appointment of a receiver under 
plaintiff’s original bill of complaint; that at the hearing 
before this court on plaintiff’s petition for the appointment 
of receivers herein, the plaintiff represented to the court 
that it was not his purpose to ask for a foreclosure of the 
property, and that plaintiff made said representation 
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to the court in order to induce the court to appoint receiv¬ 
ers herein; that in further pursuance of said plan the 
plaintiff, unknown to these defendants, on the 18th da{y of 
November, 1931, did file an action at law against thes^ de¬ 
fendants in this court, said action being docketed as Law 
No. 80517, wherein the plaintiff sued these defendants for 
the sum of $19,233.46, with interest thereon, which the 
plaintiff alleged under oath was due and payable to him by 
these defendants under and by virtue of the promissory 
note made by these defendants, secured by second deed 
of trust as aforesaid, and the plaintiff, unknown to these 
defendants, did procure the issuance of an attachment be¬ 
fore judgment thereon against money and credits belong¬ 
ing to these defendants; and the plaintiff did further re¬ 
quest, induce and persuade the defendant Anton A. Koerber 
to sign a praecipe prepared by the plaintiff, in and by 
which praecipe the defendant Anton A. Koerber agreed 
to enter his appearance in said action, and the plaintiff did 
request the defendant Anton A. Koerber to procurk the 
signature of the defendant Rose E. Koerber to said (prae¬ 
cipe; that the plaintiff made said requests of the defen¬ 
dant Anton A. Koerber without advising the said defendant 
to procure the advice of counsel and without inform- 
40 ing said defendant that said action at law had been 
instituted, and on the contrary advised the defendant 
Anton A. Koerber that it would be unnecessary and inad¬ 
visable for him to procure the advice of counsel, and that 
the paper which the plaintiff induced the defendant jinton 
A. Koerber to sign was in fact an entry of appearance by 
the defendant Anton A. Koerber in the proceedings for 
the appointment of receivers for the property of these 
defendants. And these defendants say that relyingl upon 
and believing the representations of the plaintiff aforemen¬ 
tioned and relying especially upon plaintiff’s representa¬ 
tions that he would protect the interests of these defen¬ 
dants, they did consent to the appointment of receivers 
herein and the defendant Anton A. Koerber did sign the 
entry of his appearance referred to herein. 

11. These defendants further say that the representa¬ 
tions and acts of the plaintiff aforementioned were made 
and done with the intent and purpose on the part of said 
plaintiff in procuring the appointment of said receivers and 
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in procuring an attachment before judgment of moneys and 
credits belonging to these defendants to take and withdraw 
from these defendants all moneys and all source of income 
which these defendants might otherwise have had and so to 
prevent these defendants from being able to pay to the 
plaintiff the monthly instalments which plaintiff claimed 
should become due and payable under the note made by 
these defendants secured by second deed of trust and re¬ 
ferred to herein; that by reason of said acts on the part of 
the plaintiff these defendants have been deprived of rent 
and income from said property which might otherwise have 
been paid by these defendants on account of said second 
trust note. 

12. These defendants further say that the prop- 
41 erty which is involved in this cause is a large apart¬ 
ment house; that the building was erected less than 
three years ago and is in splendid condition and repair and 
has been so maintained by these defendants; that the an¬ 
nual gross rental from said apartment building is approxi¬ 
mately $50,000; that in the opinion of these defendants the 
apartment has a fair market value in excess of $300,000, 
and the equity of these defendants in said property is, 
therefore, of substantial value; that said equity would 
probably be endangered and lost by a forced sale of said 
property at foreclosure as prayed for in said petition. 
These defendants are advised by counsel and therefore 
aver that a foreclosure sale of said property at this time 
under the circumstances herein set forth would be im¬ 
proper, inequitable and would wrongfully deprive these de¬ 
fendants of their property rights in said property. 

WHEREFORE, THE PREMISES CONSIDERED, 
these defendants pray that the petition of the plaintiff may 
be dismissed and the rule to show cause issued thereon dis¬ 
charged. 

ANTON A. KOERBER 
ROSE E. KOERBER 

DOUGLAS, OBEAR & DOUGLAS 
By EDMUND D. CAMPBELL 
Attorneys for defendants Anton 
A . Koerber and Rose E . Koerber 
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42 District of Columbia, ss: | 

I, Anton A. Koerber, do solemnly swear that I have read 
the foregoing and annexed answer to petition and return 
to rule to show cause issued thereon, by me subscribed, and 
know the contents thereof; that the matters and things 
therein stated as of my own knowledge are true and those 
stated on information and belief I believe to be true. 

ANTON A. KOERBER 

SUBSCRIBED and sworn to before me this 6 day of 
January, 1932. 

GERTRUDE ELLIS 

(Notarial Seal) Notary Public , D . Ci 

43 Order Discharging Ride to Show Cause 

Filed January 8, 1932 

****####* 

This cause came on to be heard upon the petition oi the 
plaintiff filed herein on the 23rd day of December, ^931, 
for leave to foreclose second deed of trust and upon the 
rule to show cause issued thereon, and the said petition jhav- 
ing been duly heard and considered, it is by the court this 
8th day of January, 1932, 

ORDERED that the prayers of said petition be and [they 
are hereby denied and the rule to show cause issued there¬ 
under be and it is hereby discharged. 

PEYTON GORDON 

Justice 

44 Order Authorizing Receivers to Pay Interest , Etc, 

Filed June 15,1932 j 

* * * * * * # * *!* 


Upon consideration of the report and petition of T. 
Franklin Schneider, Jr. and Paul E. Lesh, receivers, aind it 
appearing to the Court that the interest on the notes of J. 
Wilbert Perry, dated September 30, 1929, secured by first 
deed of trust on the property involved herein, remain^ un¬ 
paid in respect of the installment of interest due Mardh 30, 
1931, in sundry sums due sundry noteholders aggregating 
$820.50, and in respect of the installment of interesj due 
September 30,1931, in sundry sums due sundry noteholders 
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aggregating $1,692.00, and that the receivers have on hand 
as the net proceeds of operation an amount sufficient to pay 
said overdue interest and to pay the compensation herein¬ 
after decreed to be paid said receivers, but that conflicting 
demands have been made with respect to $20,000.00 of prin¬ 
cipal amount of the said notes held by the Potomac Insur¬ 
ance Company, it is by the Court this 15th day of June, 1932, 
Ordered that the receivers be authorized to pay to the 
holders of said notes the installments of interest due March 
30, 1931, and September 30, 1931, insofar as the same re¬ 
main unpaid upon the presentation to them of the notes in 
order that the interest payment may be endorsed thereon or 
in such other manner as may reasonably insure the endorse¬ 
ment of the interest payment on the notes, provided the en¬ 
dorsement on the notes evidences apparent title in the 
holder thereof to receive payment, without prejudice to the 
right, if any, of any such noteholder thereafter to claim in¬ 
terest on installments of interest here directed to be 
45 paid from the due date or from such other date as the 
noteholders may be advised to the date of payment; 
And that said receivers be and they are hereby directed 
to pay to themselves from the funds in their hands compen¬ 
sation in the sum of $1868.80; 

Provided, however, with respect to the notes aggregating 
the principal sum of $20,000.00 held by the Potomac Insur¬ 
ance Company in respect of which demand for the payment 
of the aforesaid interest has been made by the Potomac In¬ 
surance Company, that said interest be not paid until notice 
shall be given of a hearing upon this petition to the persons 
named in Exhibit “D” to the said report and petition by 
mailing a copy of this order to each of said persons, unless 
a member of this bar shall accept service of such notice, at 
the address given on said exhibit, which notice shall inform 
said persons that the matter of authorizing the payment of 
interest on these notes will be heard by this Court at the 
time for further hearing hereon, which is hereby set for the 
24th day of June, 1932, at one-thirty o’clock p. m., at or 
prior to which time said persons may, if they are advised, 
intervene herein for the purpose of asserting any claim to 
any moneys proposed to be paid on said notes. 

JESSE C ADKINS 

Justice . 
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46 Receivers’ Second Report and Petition for 

Instructions . 

Filed August 12, 1932 

The second report and petition of T. Franklin Schneider, 
Jr. and Paul E. Lesh, receivers herein, respectfully shows 
to the Court: 

1. That they refer to their first report filed herein where¬ 

in they reported net income from operations through the 
month of April, 1932, and showed an unexpended balaiice in 
their possession as receivers as of April 30, 193£, of 
$4,592.58. | 

2. Pursuant to the order entered herein June 15, 1932, 
the receivers have paid themselves compensation in the sum 
of $1,868.80. Pursuant to said order they sent notice to all 
of the persons who according to their best information were 
the ones who are the holders of notes in respect of ydiich 
semi-annual interest was not paid on March 30, 193^, and 
September 30, 1931, calling upon such holders of notes to. 
present them at the bank of these receivers, the American 
Security and Trust Company, for the payment of this over¬ 
due interest, and the receivers have set aside sums suffi¬ 
cient to pay said overdue interest to such of the noteholders 
as have not, according to the information of the receivers, 
been paid the interest accruing on these two interest periods. 
Since April 30, 1932, and through July, 1932, the receivers 
have been in receipt of additional net income from Opera¬ 
tions. The cash balance now in the possession of tjie re¬ 
ceivers as a result of these transactions and of operations 

through the month of July is to be arrived at by the 

47 following computation: 

Cash balance first report, $4,592.58 

Net proceeds May operations, deposited in Amer¬ 
ican Security and Trust Company, June 2 2,642.53 

Same, June operations, deposited July 6, 2,310.27 

Same, July operations ($1600 deposited July 15), 1^822.02 

—-- 

Total to be accounted for through July, $llj367.40 
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Compensation to receivers, $1,868.80 

Auditor’s fee, 73d Rule report, 5.00 

Reserved for interest due March 30, 1931 820.50 
Reserved for interest due September 30, 

1931, 1,692.00 4,386.30 


Net cash July 31, $6,981.10 

3. The semi-annual interest which came due in respect of 
all of said notes on March 30, 1932, amounts to the sum of 
$6,750. Ever siiice the default in the payment of interest 
due March 30, 1932, occurred, noteholders have been de¬ 
manding- and inquiring of the receivers as to the payment 
of interest due, and the receivers respectfully submit that 
if said interest can be paid the noteholders with safety to 
the administration of the property, such payment should be 
authorized. The monthlv accrual on account of taxes, and 
only one month has accrued, that of July, 1932, amounts to 
the sum of $380.05. The operating expenses for July which 
are not taken into account in the foregoing statement will 
amount to about $800. The balance which will remain in 
the possession of the receivers applicable to the cost of this 
proceeding and to taxes, if the payment of interest shall be 
authorized, and as of July 31, 1932, will be $236.10. The 
receivers will, however, before this report is executed and 
filed, be in receipt of a considerable portion of the August 
rentals, and they are of opinion that the hardship upon note¬ 
holders by the delay of interest is so great that they 

48 should submit the matter to the court with their rec¬ 
ommendation that they be authorized to pay this in¬ 
terest at this the earliest practicable moment. 

4. As elsewhere appears, the situation with regard to the 
$20,000 of notes in respect of which conflicting claims have 
been made has not yet been cleared by any adjudication, and 
the receivers respectfully suggest that in any order to be 
entered herein they be directed as to whether they shall not 
withhold payment on account of said $20,000 of notes. 

Wherefore, the premises considered, petitioners pray: 

1. That an order be entered herein authorizing and in¬ 
structing the receivers as to the payment of interest due 
March 30, 1932, on the first trust indebtedness out of funds 
in their possession. 
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2. That the receivers may have such other and further 
instructions and relief as the nature of the case may re¬ 
quire and to the court may seem fit. 

T. FRANKLIN SCHNEIDER, jlR. 
PAUL E. LESH 

District of Columbia, ss : 

I 

T. Franklin Schneider, Jr., and Paul E. Lesh, being) first 
duly sworn, depose and say that they have read the forego¬ 
ing and annexed report and petition subscribed by them, 
and that they know the contents thereof; that the matters 
and things therein stated as upon their own knowledge are 
true, and those therein stated as upon information ai|d be- 
lirf, .hey believe to be true. : 

T. FRANKLIN SCHNEIDER,| JR. 
PAUL E. LESH. [ 

I 

49 Subscribed and sworn to before me this 9th day 
of August, 1932. 

GEO. W. EASTMENTI 

(Seal) Notary Public , tSf. C. 

50 Order Granting Leave to File Supplemental Bill 

and Making William C. Bond Party Defendant 

Filed August 15, 1932 

# * # # # # # | # 

On consideration of the petition of Henry F. Woodard 

to file a Supplemental Bill herein and make as a 1 party 
defendant, William C. Bond, it is by the Court ordered that 
leave be and the same is hereby granted to file said sup¬ 
plemental Bill and to make as a party defendant (herein, 
and to this cause, William C. Bond. It is further Ordered 
that a copy of said supplemental Bill and a copy of the 
Original Bill be served, along with process, upon the said 
William C. Bond, as well also a copy of this order. It is 
so ordered this 15th day of August, 1932. 

JAMES M PROCTOR 

Justice. 
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51 Answer and Counterclaim of William C. Bond, Jr. 

Filed August 24, 1932 

******** 

The defendant, William C. Bond, Jr., for an answer to 
the bill of complaint herein and supplemental bill, and by 
way of counterclaim, respectfully show’s to the Court as 
follows: 

1. He admits the allegations of paragraph 1 of the bill 
of complaint. 

2. He admits the allegations of paragraph 2 of the bill 
of complaint. 

3. He admits the allegations of paragraph 3 of the bill 
of complaint. 

4. He admits the allegations of paragraph 4 of the bill 
of complaint. 

5. He admits the allegations of paragraph 5 of the bill 
of complaint, except that he says that he is now the ovrner 
of the equitable title to said property as the grantee of 
Anton A. and Rose E. Koerber by deed dated the 17th day 
of June, 1932, which said deed is duly recorded among the 
land records of the District of Columbia, in Liber 6867, at 
folio 283. 

6. Concerning the allegations of paragraph 6 of the bill 
of complaint, he admits that said defendants Anton A. 
Koerber and Rose E. Koerber conveyed the said premises 
described as Milo Manor Apartment House, 1451 Park 
Road, N. W., to trustees as therein set out to secure the 

plaintiff the full sum of $35,000.00, but this defendant 

52 further says that he is informed and believes and 
upon such information and belief avers, that there 

was actually advanced on account of said note of $35,000.00, 
the sum of $28,000.00, and that there had already been paid 
on account of said note, on behalf of the said Anton A. 
Koerber and Rose E. Koerber, the sum of $19,000.00 on 
account of principal and interest. 

7. That this defendant has not sufficient knowledge or in¬ 
formation to form a belief as to the truth or falsity of the 
allegations of paragraph 7 of the bill of complaint and de¬ 
mands strict proof thereof. 

8. That this defendant admits the allegations of para¬ 
graph 8 of the bill of complaint. 
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9. Answering the allegations of paragraph 9 of the bil} of 
complaint this defendant says that the taxes on the ^aid 
Milo Manor Apartment House, more particularly described 
in the bill of complaint, have been fully paid, together yrith 
the penalties mentioned therein, and that there are no t^xes 
due or unpaid upon said property. 

10. Answei ing paragraph 10 of the bill of complaint this 
defendant says that the interest on the first trust n^tes 
has been fully paid with the exception of some several 
notes, the owners of which have failed or neglected to apply 
for the interest payments upon the same, and with the ex¬ 
ception of some certain notes the title of which is in dispute, 
all of which is more particularly set forth in the reports of 
the receivers filed herein. 

11. Answering paragraph 11 of the bill of complaint this 
defendant admits that the income from the said Milo Mhnor 
Apartment House is more than sufficient, under prbper 
management, to pay interest upon the said deeds of tpust 

and taxes, as the same may become due, as well as to 
53 pay the operating expenses, and this defendant fur¬ 
ther says that the purpose and object of the receiver¬ 
ship heretofore established has been served and that the 
reasons therefor have ceased. 

AND further answering the supplemental bill of Com¬ 
plaint herein filed: 

1. This defendant admits the allegations contained in 
paragraph 1 thereof. 

2. That this defendant admits the allegations of para¬ 
graph 2 thereof. 

3. This defendant admits the allegations of paragraph 
3 thereof, and further this defendant says that he i^ the 
owner of the equity in said Milo Manor Apartment Hquse; 
that it appears from the record herein and the reports of 
the receivers herein filed that the income from the property 
is sufficient for its operation and that there at present re¬ 
main no amounts due for taxes or for interest upoi^ the 
first trust herein mentioned. 

This defendant further says that he is the owner o| cer¬ 
tain articles of furniture, a list of which is attached hereto 
and marked “Exhibit A”, which said furniture is in the 
possession of the receivers heretofore appointed hereiil and 
has been used by them in the operation of the said prop erty. 
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The said furniture is of a reasonable value of $750.00 and 
the reasonable value of the use of the same is $50.00 per 
month. 

WHEREFORE, the premises considered, this defendant 
prays: 

1. That he may be permitted to depart hence with his 
costs in this connection incurred. 

2. That an accounting be taken, between this defendant 
and the receivers herein, to determine the value of the fur¬ 
niture retained by them, and the damages sustained by this 
defendant bv reason of its detention. 

3. That the receivers heretofore appointed may be dis¬ 

charged upon their rendering an account of their 
54 receivership. 

4. That an accounting be taken between the plain¬ 
tiff and this defendant as to the amount due the plaintiff 
upon the note held by him and secured by the second deed 
of trust. 

5. And for such other and further relief as to the Court 
mav seem just and proper. 

WM. C. BOND, JR. 

Defendant. 

ALEXANDER M. HERON 

Attorney for Defendant. 

District of Columbia, ss : 

William C. Bond, Jr., being first duly sworn, on oath de¬ 
poses and says that he has read over the foregoing answer 
and counter-claim by him subscribed and that the matters 
and things therein stated are true to the best of his informa¬ 
tion and belief 

WM. C. BOND, JR. 

Subscribed and sworn to before me this 24th day of Au¬ 
gust, 1932. 

i WANDA G. PEARSON 

(Notarial Seal) Notary Public , D. C. 

My commission expires May 18,1936. 
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55 In the Supreme Court of the District of Columbia. 

Holding an Equity Court. 

Equity No. 53627 j 

Henry F. Woodard, Plaintiff , 

vs. 

William J. Finley, et al, Defendants. 

Exhibit A . J 

I 

Apartment #510. 

1 Axminister Rug, 6' x 9' 

1 Bookcase, Mahogany. 

Apartment #503. 

1 Axminster Rug, 9' x 11' 

1 ” ” , 8' x 10' 

1 Bed Davenport Suite, three pieces (velour). 

3 End Tables, Mahogany. j 

1 Lamp (floor) 

1 Chest Drawers, Mahogany. 

Apartment #108. 

1 Breakfast Suite, table & four chairs (green enameled) 
1 Chest Drawers, Mahogany 

Apartment #408. 

1 Breakfast Suite, table & 3 chairs (grey 

Apartment #210. 

1 Axminster Rug, 9'x 12' 

1 Crex Rug, 6' x 9' 

1 ” ” ,40"x58" 

1 Bed Davenport Suite, three pieces, (velour) 

1 Breakfast Suite, table and 4 chairs (grey enaiheled) 
1 Rocker, Mahogany. 

1 Chest Drawers. 

1 Table Console, Mahogany. 

1 Table, end, Mahogany. 

1 Day-bed. 

2 Pictures. 

4 Pairs curtains. 


enamelecjl) 
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Apartment #114. 

1 Axminster Rug, 9 / x 12'. 

2 ” Rugs, 20" x 40". 

1 Bed Davenport Suite, three pieces (velour) 

2 Chairs, odd. 

1 Chest Drawers. 

1 Table, Console, Mahogany. 

1 Table, end, Mahogany. 

56 Apartment #114 ConVd. 

1 Chiffonier, Mahogany. 

1 Lamp (floor), Mahogany. 

1 Smoking Stand. 

3 Pictures. 

3 Pairs Curtains. 

2 Pillows, silk. 

Lobby. 

1 Living Room Suite, 3 piece, tapestry. 

1 Couch, Cane Back with Cushion. 

1 Desk, Walnut, Plate Glass Top. 

1 Chair, desk. 

1 Axminster Rug, 8' x 10'. 

1 Table, Library. 

1 Chair, Occasional. 

2 Stands, fern. 

1 Basket, waste paper. 

2 pairs Curtains and drapes. 

ALEXANDER M. HERON. 

Attorney for Defendant. 

57 Supplemental Bill 

Filed December 15,1932 

#**###*# 

Leave of the Court having been first obtained, the plain¬ 
tiff files this his supplemental bill and respectfully states: 

1. That in paragraph No. 3 of the original petition filed 
in this Court it is made to appear that the first deed of 
trust set forth in said paragraph was payable three (3) 
years after September the 30th, 1929, and plaintiff now 
states that the said deed of trust, aggregating Two hundred 
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twenty-five thousand ($225,000.00) dollars, became due &nd 
was payable September 30th, 1932, and that said principal 
secured by the aforesaid deed of trust, has not been paid 
and the full sum of Two hundred twenty-five thousand 
($225,000.00) dollars, secured under said deed of tfust 
now remains past due and unpaid. 

WHEREFORE and by reason of the allegations con¬ 
tained in the bill of complaint and in this supplemental (bill, 
your petitioner prays for a foreclosure of the cf ee d 
58 of trust, dated September the 30th, 1929, and | for 
such other and further relief as to the Court fuay 
seem necessary in the premises. ! 


HENRY F. WOODARD 


District of Columbia, ss : 

Henry F. Woodard, being first duly sworn according to 
law deposes and says that he has read the foregoing 'sup¬ 
plemental bill by him subscribed and knows the contents 
thereof and that the statements therein, are true to the 
best of his knowledge, information and belief. 

i 

HENRY F. WOODARD 

Subscribed and sworn to before me this 14" day of De¬ 
cember, 1932. i 

CORA O. WOODARlj 

(Notarial Seal) Notary Public, D .j C. 


59 Order Authorizing Receivers to Pay Interest 

Filed January 27, 1933 

******* 


# 


Upon consideration of the third report and petition of 
T. Franklin Schneider, Jr., and Paul E. Lesh, receivers, 
and it appearing to the court that the interest on the inotes 
of J. Wilbert Perry, dated September 30, 1929, secured by 
first deed of trust on the property involved herein, rejnains 
unpaid in respect of the instalment of interest due Septem¬ 
ber 30, 1932, and that the receivers have on hand as the net 
proceeds of operations an amount sufficient to pa^ said 
overdue interest, but that conflicting demands have| been 
made with respect to the $20,000 of principal amount ^)f the 
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said notes held by the Potomac Insurance Company, it is 
by the court this 27th day of January, 1933, 

ORDERED that the receivers be authorized to pay to the 
holders of said notes the instalment of interest due Septem¬ 
ber 30, 1932, upon the presentation to them of the notes in 
order that the interest payment may be endorsed thereon, 
or in such other 1 manner as may reasonably insure the en- 
dorsement of the interest on the notes, provided the en¬ 
dorsement on the notes evidences apparent title in the 
holder thereof to receive payment, without prejudice to the 
right, if any, of any such noteholder thereafter to claim 
interest on the instalment of interest here directed to be 
paid from the due date or from such other date as the note¬ 
holders may be advised to the date of payment; provided, 
however, with respect to the notes aggregating the principal 
sum of $20,000 held by the Potomac Insurance Company 
that interest be not paid until the further order of the court 
to be entered herein; 

And that the receiver, T. Franklin Schneider, Jr., 
60 be and he is herebv directed to pav to himself from 
the funds in the hands of said receivers compensa¬ 
tion in the sum of $1150.58. 

JOSEPH W COX 

Justice . 

I consent 

HENRY F. WOODARD 
for plaintiff 

We consent: 

PEELLE &LESH 
Bv JEROME F. BARNARD 

HOEHLING & OGILBY 
Bv LOUIS MACKALL JR 

JAMES A PURCELL Atty. 

WALTER B. GUY 

ALEXANDER M HERON 
for Wm C . Bond , Jr. 
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61 Order Authorizing Receivers to Pay Interest 

Filed July 19,1933 

* * * * # * * j # 

Upon consideration of the fourth report and petition of 
T. Franklin Schneider, Jr. and Paul E. Lesh, receivers, hnd 
it appearing to the court that the interest on the notes of 
J. Wilbert Perry, dated September 30, 1929, secured by 
first deed of trust on the property involved herein, remains 
unpaid in respect of the instalment of interest due March 
30, 1933, and that the receivers have on hand as the ^aet 
proceeds of operations an amount sufficient to pay sjaid 
overdue interest, but that conflicting demands have b^en 
made with respect to the $20,000 of principal amountj of 
the said notes held by the Potomac Insurance Company, it 
is by the court this 19th day of July, 1933, 

ORDERED that the receivers be authorized to pay to the 
holders of said notes the instalment of interest due March 
30,1933, upon the presentation to them of the notes in order 
that the interest payment may be endorsed thereon, or in 
such other manner as may reasonably insure the endorse¬ 
ment of the interest on the notes, provided the endorsement 
on the notes evidences apparent title in the holder thereof 
to receive payment, without prejudice to the right, if any, 
of anv such noteholder thereafter to claim interest on the 
instalment of interest here directed to be paid from the 
due date or from such other date as the noteholders ijiay 
be advised to the date of payment; provided, however, v^ith 
respect to the notes aggregating the principal sum of $20,- 
000 held by the Potomac Insurance Company that interest 
be not paid until the further order of the court to be entered 
herein; 

And that the receivers T. Franklin Schneider, Jr. 

62 and Paul E. Lesh be and they are hereby directed to 
pay unto themselves the sums of $781.61 and $772.88 

respectively. 

O R LUHRING 
Justice. 
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I consent 

HENRY F. WOODARD 
Plaintiff — 

AVe consent: 

WALTER B. GUY, Atty. 
for certain interveners , 

HOEHLING & OGILBY 
By LOUIS MACKALL JR 

ALEXANDER M HERON 
for Wm C. Bond Jr. 

PEELLE & LESH 
Bv B WOODRUFF WEAVER 

63 Order Authorizing Receivers to Pay Interest 

Filed January 19, 1934 

##*#***# 

Upon consideration of the fifth report and petition of T. 
Franklin Schneider, Jr. and Paul E. Lesh, receivers, and 
it appearing to the court that the interest on the notes of 
J. Wilbert Perry, dated September 30, 1929, secured by 
first deed of trust on the property involved herein, remains 
unpaid in respect of the installment of interest due Sep¬ 
tember 30, 1933, and that the receivers have on hand as the 
net proceeds of operations an amount sufficient to pay said 
overdue interest, but that conflicting demands have been 
made with respect to the $20,000 of principal amount of the 
said notes held by the Potomac Insurance Company, it is 
by the court this 19th day of January, 1934, 

ORDERED that the receivers be authorized to pay to 
the holders of said notes the installment of interest due 
September 30, 1933, upon the presentation to them of the 
notes in order that the interest payment may be endorsed 
thereon, or in such other manner as may reasonably insure 
the endorsement of the interest on the notes, provided the 
endorsement : on the notes evidences apparent title in the 
holder thereof to receive payment, without prejudice to the 
right, if any, of any such noteholder thereafter to claim 


MILO MANOR, INC. VS. HENRY F. WOODWARD, ET AL. 


45 


64 


interest on the installment of interest here directed t|o be 
paid from the due date or from such other date a^ the 
noteholders may be advised to the date of payment; i pro¬ 
vided, however, with respect to the notes aggregating the 
principal sum of $20,000 held by the Potomac Insurance 
Company that interest be not paid until the further 
order of the court to be entered herein; 

And that the receivers T. Franklin Schneideif, Jr. 
and Paul E. Lesh be and they are hereby directed to pay 
unto themselves the sums of $787.81 and $315.12 respec¬ 
tively, as compensation. 

F D LETTSf 

Justice. 

I consent to the above order 


HENRY F. WOODARD— 

Plaintiff — 

ALEXANDER M HERON 
Attorney for Wm C. Bond , Jr. 

WALTER B. GUY 
B. W. W. 

Attorney for Plaintiff Interveners 

JAMES A. PURCELL 
B. W. W. 

Attorney for Plaintiff Intervener 

PEELLE & LESH 
By B WOODRUFF WEAVER 


65 Order Authorizing Receivers to Pay Interest 

Filed June 29,1934 

******* 


* 


Upon consideration of the sixth report and petition of 
T. Franklin Schneider, Jr. and Paul E. Lesh, receiver^, and 
it appearing to the court that the interest on the notes of 
J. Wilbert Perry, dated September 30, 1929, secured by 
first deed of trust on the property involved herein, remains 
overdue and unpaid in respect of the instalment of interest 
due March 30, 1934, and that the receivers have on hand 
as the net proceeds of operations an amount sufficient to 


46 MILO MANOR, INC. VS. HENRY F. WOODWARD, ET AL. 


pay said overdue interest, but that conflicting demands have 
been made with respect to the $20,000 of principal amount 
of the said notes held by the Potomac Insurance Company, 
it is by the court this 29th day of June, 1934, 

ORDERED that the receivers be authorized to pay to the 
holders of said notes the instalment of interest due March 
30,1934, upon the presentation to them of the notes in order 
that the interest payment may be endorsed thereon, or in 
such other manner as may reasonably insure the endorse¬ 
ment of the interest on the notes, provided the endorsement 
on the notes evidences apparent title in the holder thereof 
to receive payment, without prejudice to the right, if any, 
of anv such noteholder thereafter to claim interest on the 
instalment of interest here directed to be paid from the 
due date or from such other date as the noteholders may 
be advised to the date of payment; provided, however, with 
respect to the notes aggregating the principal sum of $20,- 
000 held by the Potomac Insurance Company that interest 
be not paid until the further order of the court to 
66 be entered herein. 

JENNINGS BAILEY, 

Justice . 

We consent: 

HENRY F. WOODARD 
Plaintiff 

ALEXANDER M. HERON 
Attorney for Williayn C. Bond , Jr. 

WALTER B GUY 
Attorney for certain interveners 

JAMES A PURCELL 
Attorney for certain interveners 

HOEHLING & OGILBY 

Bv C. F. R, OGILBY 
* 

Attorneys for certain interveners 

PEELLE, LESH & DRAIN 
By B WOODRUFF WEAVER 
Attorneys for certain interveners 


I 
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67 Intervening Petition of Noteholders 7 Protective 

Committee 

Filed April 4,1935 j 

* * * # * * # * # # 

The petition of Stanton C. Peelle, James A. Purcell and 
Charles E. Quigley, filed by leave of Court first had and 
obtained, respectfully represents to the Court: 

1. Your petitioners constitute a committee of the holders 
of J. Wilbert Perry notes dated September 30, 1929 and 
secured on the Milo Manor Apartment, under agreement 
generally referred to as 4 ‘Noteholders’ Protective Agree¬ 
ment”, dated as of November 17,1933, and your petitioners 
constitute all of the members of said committee. j 

2. Your petitioners know the contents of the bill of com¬ 
plaint and supplement thereto filed herein by Henry F. 
Woodard as one of the holders of Perry notes aforesaid, 
and are informed and believe and therefore aver thaj: the 
allegations therein contained are true in fact. 

3. There have been deposited with your petitioners as 
such Noteholders’ Protective Committee, J. Wilbert Perry 
first deed of trust notes dated September 30, 1929, in the 
aggregate principal amount of One Hundred Fifty^nine 
Thousand Three Hundred Dollars ($159,300) representing 
approximately seventy per centum of all of said ^Lotes 
issued and outstanding, wdiich said notes have bee[n so 
deposited with your petitioners pursuant to the terms and 
conditions of said Noteholders’ Protective Agreement; and 
your petitioners now represent the same as holders thereof, 
as such committee. 

WHEREFORE, your petitioners pray: 

1. That the prayers of the bill of complaint and the sup¬ 
plement thereto be granted. 

2. That petitioners have such other and further 

68 relief as in the premises may be just and proper. 

STANTON C. PEELLE, ! 
JAMES A. PURCELL, 
CHARLES E. QUIGLEY, 
Constituting a Committee (if the 
holders of J . Wilbert Perry 
notes dated September* 30 , 
1929 , under agreement dated 
November 17 , 1933 , 

By STANTON C. PEELLE 
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PEELLE, LESH & DRAIN, 

By STANTON C. PEELLE 

Attorneys for Noteholders 9 
Protective Committee 

District of Columbia, ss : 

Stanton C. Peelle, being* first duly sworn, deposes and 
says that he has read the foregoing petition subscribed by 
him on behalf of the petitioners therein named, and verily 
believes the statements therein contained to be true. 

STANTON C. PEELLE 

Subscribed and sworn to before me this 23rd day of 
March, 1935. 

! R. S'. HARRINGTON 

(Notarial Seal) Notary Public , D. C. 

69 Order Authorizing Receivers to Pay Interest 

Filed April 4, 1935 

*##*###### 

Upon consideration of the eighth report and petition of 
T. Franklin Schneider, Jr. and Paul E. Lesh, receivers, and 
it appearing to the court that the interest on the notes of 
J. Wilbert Perry, dated September 30, 1929, secured by 
first deed of trust on the property involved herein, remains 
overdue and unpaid in respect of the installment of interest 
due March 30, 1935, and that the receivers have on hand 
as the net proceeds of operations an amount sufficient to 
pay said overdue interest, it is by the court this 4th day of 
April, 1935, 

ORDERED that the receivers be authorized to pay to 
the holders of said notes the installment of interest due 
March 30,1935, upon the presentation to them of the notes 
in order that the interest payment may be endorsed thereon, 
or in such other manner as may reasonably insure the 
endorsement of the interest on the notes, provided the 
endorsement on the notes evidences apparent title in the 
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holder thereof to rceive payment, without prejudice to! the 
right, if any, of any such noteholder thereafter to claim in¬ 
terest on the installment of interest here directed t<j) be 
paid from the due date or from such other date as the Note¬ 
holders may be advised to the date of payment; 


70 

We consent: 


JAMES M PROCTOR 

Justice. 


HENRY F. WOODARD 

Plaintiff. j 

ALEXANDER M. HERON 
Attorney for Wm. C. Bond , Jr. 

JAMES A. PURCELL BWW 
Attorney for certain intervener plaintiffs. 

WALTER B GUY j 

Attorney for certain intervener plaintiffs. 

HOEHLING & OGILBY 
Bv C. F. R. OGILBY 
Attorneys for certain intervener plaintiffs. 

PEELLE, LESH & DRAIN, 

By B WOODRUFF WEAVER j 

Attorneys for certain intervener plaintiffs. 

No objection 

EDMUND D. CAMPBELL 
Attorney for Frank Tomlinson 

71 Intervening Petition and Answer of the Defendant 

Milo Manor , Incorporated 

Filed June 20,1935 


* 


* 


# 


* 


The intervening defendant Milo Manor, Incorporied, a 
Delaware corporation, by leave of court first had and 
obtained, files this its intervening petition in the above en¬ 
titled cause and respectfully represents and shows! unto 
this court as follows: 

1. This intervening defendant is a corporation duly or- 
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ganized and existing under and by virtue of the laws of the 
State of Delaware and files this petition and answer in its 
own right. 

2. Heretofore, to-wit, on February 27,1935, the defendant 
William C. Bond, Jr. and Clara B. Bond, his wife, for valu¬ 
able consideration, sold, assigned and transferred to this 
defendant the real property referred to in paragraph 3 
of the bill of complaint, reference to which is hereby made, 
subject to encumbrances of record, and also the personal 
property referred to and listed in Exhibit “A” of the an¬ 
swer and counter claim filed herein by William C. Bond, 

Jr. The deed from the defendant William C. Bond, 
72 Jr. and Clara B. Bond, his wife, conveying the real 
property to this intervening defendant was duly 
recorded among the Land Records of the District of Co¬ 
lumbia in Liber at folio 

3. This intervening defendant is advised bv counsel, and 
therefore avers, that by reason of the matters and things 
herein set forth is entitled to be substituted as party defen¬ 
dant, as assignee to all of the rights of the defendants 
Anton A. Koerber, Rose E. Koerber and William C. Bond, 
Jr. with respect to the matters and things involved in this 
suit, and this intervening defendant adopts, in so far as 
may be material to it, all of the claims set forth in the 
pleadings filed herein by the defendants Anton A. Koerber, 
Rose E. Koerber and William C. Bond, Jr. 

4. This intervening defendant adopts the allegations of 
fact contained in the answer and counter claim of William 
C. Bond, Jr. with respect to the articles of furniture and 
personal property located in said apartment house and 
listed as Exhibit 44 A”, to said answer and prays that said 
allegations be deemed as incorporated herein. This inter¬ 
vening defendant further says that the defendant William 
C. Bond, Jr. and Clara B. Bond have set over and assigned 
to this intervening defendant all of their interest in said 
furniture and personal property. 

And for ans\ver to the bill of complaint and supplemen¬ 
tal bill of complaint filed herein this intervening defendant 
savs: 

•r 

1. Answering paragraph 1 of said bill of complaint it 
admits the allegations therein contained. 
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2. Answering paragraph 2 of said bill of complaint it 
admits the allegations therein contained. 

3. Answering paragraph 3 of said hill of complaint it 
admits the allegations therein contained. 

4. Answering paragraph 4 of said hill of (jom- 
73 plaint it admits the allegations therein contained. 

5. Answering paragraph 5 of said hill of com¬ 
plaint this intervening defendant admits the allegations 
therein contained, except that this intervening defendant 
says it is now the owner of the equitable title to said prop¬ 
erty as the grantee of William C. Bond, Jr. and Clara B. 
Bond by deed dated the 27th day of February, 1935, Which 
deed is duly recorded among the Land Records of the'Dis¬ 
trict of Columbia in Liber at folio 

6. Answering paragraph 6 of said bill of complaint this 
interveninf defendant admits that the defendants Anton 


A. Koerber and Rose E. Koerber conveyed the said prem¬ 
ises described as premises Milo Apartment House 1451 
Park Road, N. W., to trustees as therein set out to secure 
the plaintiff in the sum of $35,000. This intervening defen¬ 
dant further says that it is informed and believes, and iipon 
such information and belief avers, that there was actually 
advanced by the plaintiff to said Anton A. Koerber and 
Rose E. Koerber on account of said note of $35,000 only 
the sum of $28,000; and that there has already been paid 
on account of said note, on behalf of said Anton A. Koerber 
and Rose E. Koerber the sum of $19,000 on account of 
principal and interest. This intervening defendant is ad¬ 
vised by counsel, and therefore avers, that said note con¬ 
stitutes a contract between the plaintiff and the defendants 
Anton A. Koerber and Rose E. Koerber providing for the 
payment of interest at a rate in excess of that permitted 
by law, and that this intervening defendant as assignee of 
said Anton A. Koerber and Rose E. Koerber is entitled 


to have credit upon the principal of said note of payments 
of principal and interest made thereon, and that the plain¬ 
tiff is not entitled to recover upon said note anything 
74 other than such balance of the principal thereof as 
may be now due and payable after applying said 
credits as aforesaid. 

7. Answering paragraph 7 of said bill of complaint this 
intervening defendant says it is without knowledge |as to 
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the allegations of fact therein contained, and if the same 
be deemed material demands strict proof thereof. 

8. Answering paragraph 8 of said bill of complaint this 
intervening defendant admits the allegations therein con¬ 
tained. 

9. Answering paragraph 9 of said bill of complaint this 
intervening defendant says that the taxes on the said Milo 
Manor Apartment House, more particularly described in 
the bill of complaint, have been dully paid together with 
penalties mentioned therein, and that there are no taxes due 
or unpaid upon said property. 

10. Answering paragraph 10 of said bill of complaint 
this intervening defendant says that the interest on the 
first trust notes has been fully paid with the exception of 
several notes, the owners of which have failed or neglected 
to apply the interest payments upon the same, and with 
the exception of some certain notes, the title to which is in 
dispute, all of which is more particularly set forth in the 
reports of the receivers filed herein. 

11. Answering paragraph 11 of said bill of complaint 
this intervening defendant admits that the income from 
said Milo Manor Apartment House is more than sufficient 
under proper management to pay interest upon the said 
deeds of trust and taxes as the same may become due, as 
well as the operating expenses. This intervening defen¬ 
dant further says that the purpose and object of the re¬ 
ceivership heretofore established has been served 

75 and that the reasons therefor have ceased. Further 
answering, this intervening defendant is informed 
and believes, and upon such information and belief avers, 
that the present receivers of said apartment house have not 
procured and obtained the maximum rental income from 
said property that should be produced therefrom and that 
the rents for many of the apartments in said apartment 
house now being charged by said receivers are substan¬ 
tially below rentals now being charged for similar apart¬ 
ments in similarly situated apartment houses in the District 
of Columbia resulting in impairing the sale value of said 
property to the prejudice and damage of this intervening 
defendant. 

And further answering the supplemental bill of com¬ 
plaint herein filed. 
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1. This intervening defendant admits the allegations jcon- 
tained in paragraph 1 thereof. 

2. This intervening defendant admits the allegations con¬ 
tained in paragraph 2 thereof. 

3. This intervening defendant admits the allegations [con¬ 
tained in paragraph 3 thereof, but further says that on Feb¬ 
ruary 27, 1935, as hereinbefore set out, the defendant Wil¬ 
liam C. Bond, Jr. and Clara B. Bond, his wife, conveyed 
said property to this intervening defendant by dee4 re¬ 
corded among the Land Records of the District of Colum¬ 
bia as aforesaid. 

4. This intervening defendant further says that it ap¬ 
pears from the record herein and the reports of thcb re¬ 
ceivers herein filed that the income from the property is 
sufficient for its operation and that there remain at present 
no amounts due for taxes or for insurance upon the first 
trust herein mentioned. 

WHEREFORE THE PREMISES CONSIDERED, 
this intervening defendant prays: 

1. That an accounting be taken between this intervening 
defendant and the receivers herein to determine the talue 

of the furniture retained by them and the damages 
76 sustained by this intervening defendant by reason 
of its detention. 

2. That the receivers heretofore appointed may be dis¬ 
charged upon their rendering an accounting of the receiver¬ 
ship. 

3. That an accounting may be had between the plaintiff 
and this intervening defendant as to the amount dite the 
plaintiff upon the note held by him and secured by second 
deed of trust and that this intervening defendant mayj have 
credit on account of principal of said note of sums p4id on 
behalf of the defendant Anton A. Koerber and Ro$e E. 
Koerber upon principal and interest thereon, and thalt this 
court may decree all interest upon said note to be forfeited. 

4. That this court may direct that an appraisal be had 
of the real property described in the bill of complaint. 

5. That upon final hearing the bill of complaint njay be 
dismissed with costs. 

6. That this intervening defendant may have such |other, 
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further and alternative relief as to the court may seem 
meet and proper. 

i MILO MANOR, INCORPORATED, 

1 By WILLIAM C BOND JR. 

President 

i DOUGLAS, OBEAR, MORGAN & 

CAMPBELL, 

Bv EDMUND D. CAMPBELL 
ALEXANDER M. HERON 

Attorneys for intervening defen¬ 
dant Milo Manor , Incorporated. 

77 District of Columbl\, ss: 

I, William C. Bond, Jr., do solemnly swear that I am 
President of Milo Manor, Incorporated, intervening defen¬ 
dant in the above entitled cause; that I have read the fore¬ 
going and annexed petition and answer subscribed by me 
on hehalf of said intervening defendant, and that the mat¬ 
ters and things therein stated are true to the best of my 
knowledge, information and belief. 

WILLIAM C BOND JR 

SUBSCRIBED and sworn to before me this 15th day of 
April, 1935. 

! GERTRUDE ELLIS 

(Notarial Seal) Notary Public, D . C. 

78 Suggestion of Death 

Filed July 26,1935 

********* 

Come now Peelle, Lesh & Drain, counsel for certain inter¬ 
vener plaintiffs^ and suggest to the Court the death of 
Luther A. Swartzell, Trustee, named as one of the defen¬ 
dants herein in his capacity as co-trustee with Edmund D. 
Rheem under the deed of trust specifically referred to in 
paragraph three of the bill of complaint. 

PEELLE, LESH & DRAIN, 

By B WOODRUFF WEAVER 
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Order Authorizing Payment of Interest 


Filed October 4, 1935 


* 


* 


* 


* 


* 




Upon application of the receivers herein, T. Frailklin 
Schneider, Jr. and Paul E. Lesh, and it appearing to the 
Court that interest on the notes of J. Wilbert Perry, d^ted 
September 30, 1929, secured by first deed of trust ori the 
property involved herein remains overdue and unpaid in 
respect of the installment of interest due September 30, 
1935, and that the receivers have on hand as the net jpro- 
ceeds of operation an amount sufficient to pay said overdue 
interest, it is bv the Court this 4th dav of October, 1935. 

ORDERED, that the receivers be authorized to pay the 
holders of said notes the installment of interest due Sep¬ 
tember 30, 1935 upon the presentation to them of the notes 
in order that the interest payment may be endorsed 
79 thereon, or in such other manner as may reasonably 
insure the endorsement of the interest on the notes, 
provided the endorsement on the notes evidences apparent 
title in the holder thereof to receive payment, without 
prejudice to the right, if any, of any such noteholder there¬ 
after to claim interest on the installment of interest [here 
directed to be paid from the due date or from such cither 


date as the noteholders mav be advised to the date of 
ment. 

JENNINGS BAILEY 


pay- 


Memorandum Opinion of Justice Bailey 
Filed November 12,1935 


* 


* 


* 


* 


* 


I think that the Court has the power to appoint trustees 
in this proceeding. 

BAILEY, 

J. 


Order Authorizing Payment of Interest 
Filed April 8,1936 


# 


* 


* 


* 


# 




i 

Upon application of the receivers herein, T. Franklin 
Schneider, Jr. and Paul E. Lesh, and it appearing to the 
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Court that interest on the notes of J. Wilbert Perry, dated 
September 30, 1929, secured by first deed of trust on the 
property involved herein remains overdue and unpaid in 
respect of the installment of interest due March 30, 1936, 
and that the receivers have on hand as the net pro- 
80 ceeds of bperation an amount sufficient to pay said 
overdue interest, it is by the Court this 8th day of 
April, 1936, 

ORDERED, that the receivers be authorized to pay the 
holders of said notes the installment of interest due March 
30, 1936 upon the presentation to them of the notes in order 
that the interest payment may be endorsed thereon, or in 
such other manner as mav reasonablv insure the endorse- 
ment of the interest on the notes, provided the endorsement 
o?i the notes evidences apparent title in the holder thereof 
to receive payment, without prejudice to the right, if any, 
of anv such noteholder thereafter to claim interest on the 
installment of interest here directed to be paid from the 
due date or from such other date as the noteholders mav be 
advised to the date of payment. 

JENNINGS BAILEY, 

Justice. 


Findings of Fact 
Filed June 30, 1936 

* * * #.# * * * * 

The Court makes the following findings of fact: 

1 . 

Plaintiff Henrv F. Woodard is the owner of notes num¬ 
bered 55, 66, 78, 79, 97, 120, 130,135, 136, 226, 227, 236, 247, 
267, 314 and 351 in the aggregate principal amount of 
$12,650.00, and intervener plaintiff Lincoln Assurance Com¬ 
pany of -America is the owner of notes numbered 27 to 33, 
both inclusive, and 151 in the aggregate principal amount 
of $7,500.00, dated September 30, 1929, payable three 
81 years after date, made hy J. Wilbert Perry, which 
said notes were received in evidence and are made 
a part hereof by reference. Said notes are secured by deed 
of trust dated 1 September 30, 1929, and recorded in Liber 
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6377 at folio 237 et seq. of the Land Records of the District 
of Columbia. The said deed of trust the original of w}iich 
was received in evidence and is made a part hereof by ref¬ 
erence, is a valid and subsisting lien prior and superior to 
any other lien of any party to this cause. Said deed of 
trust was executed by Frank Tomlinson and Beulalji R. 
Tomlinson, his wife, and conveyed to Luther A. Swartzell, 
since deceased, and Edmund D. Rheem, as trustees, jLots 
numbered 188 and 189 and parts of Lots 187 and 190, 191 
and 192 in Square 2676, which said real estate is improved 
by an apartment building known as the Milo Manor Apart¬ 
ment, further described as No. 1451 Park Road, Northwest, 
Washington, D. C. The said deed of trust secured Johh H. 
Holmead to the amount of $225,000.00 represented b^ 370 
promissory notes dated September 30, 1929. The sai4 370 
notes were subsequently endorsed by Holmead, without re¬ 
course to customers of Swartzell, Rheem and Hensev Com¬ 
pany. At the time of trial the best information available 
showed said notes to be owned by approximately 185 per¬ 
sons scattered throughout the United States, some of whom 
cannot be located. It is impracticable to make all of the 
persons who may be the owners of said notes parties to 
this proceeding. 

2 . 

i 

Edmund D. Rheem is the surviving trustee under | said 
deed of trust and is absent from the District of Coluhibia 
and unable to perform his duties as such surviving trustee. 

82 3. 

On or about the 1st day of April, 1930, the defendants 
Anton A. Koerber, the then record owner of the property 
involved herein, and Rose E. Koerber, his wife, executed 
their promissory note in the sum of $35,000.00, payable to 
the order of Henry F. Woodard, and executed a de^d of 
trust conveying to William J. Finley and Frank W. Hojover, 
as trustees, the said property as security therefor, Tkdiich 
said deed of trust was recorded April 9,1930, in Liber 6435, 
at folio 185 et seq . of the Land Records of the District of 
Columbia. The said Henry F. Woodard is now the Owner 
and holder of said note. 
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4. 

By deed dated June 17, 1932, recorded in Liber 6667 at 
folio 283 of the Land Records of the District of Columbia, 
the said Anton A. Koerber and Rose E. Koerber conveyed 
the said property to defendant William C. Bond, Jr. By 
deed dated February 27, 1935, recorded in Liber 6867 at 
folio 533 of the Land Records of the District of Columbia, 
the said William C. Bond, Jr. and Clara B. Bond, his wife, 
conveyed said property to defendant Milo Manor Incor¬ 
porated. 

5. 

The Court further finds that the American Security and 
Trust Company, as depositary for intervener plaintiffs 
Stanton C. Peelle, James A. Purcell and Charles E. Quig¬ 
ley, Noteholders ’ Protective Committee, on April 8, 1936, 
had deposited with it notes secured by the deed of trust 
particularly referred to in paragraph 1 hereof, in the ag¬ 
gregate principal amount of $180,450.00, which said notes 
are endorsed to the order of said committee or in blank 
and are deposited pursuant to the Noteholders’ Pro- 
83 tective Agreement dated as of November 17, 1933 
and the Plan of Reorganization set out in said com¬ 
mittee’s circular letter dated May 13, 1935. The said notes 
and copies of the said agreement and circular letter were 
received in evidence and are made a part hereof by refer¬ 
ence. 

6 . 

The Court further finds that the principal amounts of 
the first trust notes held by plaintiff and intervener plain¬ 
tiffs became due and payable on September 30, 1932 and 
that the said principal amounts of said notes remain over¬ 
due and unpaid. 

Conclusions of Law 

From the foregoing facts the Court has arrived at the 
following conclusions of law, viz: 

1. That in this proceeding, which has been properly 
prosecuted as a class suit, the surviving defendant trustee, 
Edmund D. Rheem, represents the interests of the note¬ 
holders and all necessary parties are either personally or 
by representation before the Court. 
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2. That plaintiff and intervener plaintiffs are entitled to 
have entered forthwith a decree of foreclosure and sale of 
the property described in the first deed of trust under 
which they claim. 

Signed this 30th day of June, 1936. 

JENNINGS BAILEY, 

Justice. 

Approved as to form: 

PEELLE LESH DRAIN & BARNARD ! 

By B WOODRUFF WEAVER ! 

Attys for intervener Plffs 

84 HENRY F. WOODARD 

Per B. W. W. ; 

Plaintiff 

EDMUND D. CAMPBELL— | 

ALEXANDER M. HERON 
for defendants , William C. Bond , Jr. 
and Milo Manor , Inc. 

The defendants William C. Bond, Jr. and Milo Ma^ior, 
Inc. except to the following portions of the above findings 
of fact: (a) To the last two sentences of the first finding of 
fact and (b) To the 6th finding of fact. Said defendants 
elso except to each conclusion of law entered herein. 

Decree for Foreclosure 
Filed June 30,1936 

********* 

This cause came on to be heard at this term upon the 
pleadings and testimony and having been submitted and 
considered by the Court, it is, this 30th day of June, l|936, 
ORDERED, ADJUDGED and DECREED, as follows: 
1. That the real estate mentioned and described inj the 
bill of complaint as follows: 

4 ‘All of Lots 188 and 189 and parts of Lots 187 and j!90, 
191 and 192 in Alban H. Nixon’s subdivision of lots in P. 
Brown’s subdivision of part of the tract of land chlled 
“Mount Pleasant”, as per plat of said Nixon’s subdivision 
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recorded in Liber County 7 folio 132 of the Records of the 
Office of the Surveyor of the District of Columbia, described 
in one parcel as follows:— Beginning on Park Road, at 
Southwest corner of said Lot 189, and thence North 145 
feet to South line of public alley as dedicated and shown on 
plat recorded in Liber 76 folio 120 of the Records of the 
Office of the Surveyor of the District of Columbia, thence 
East along South line of said alley 130 feet, thence South 
145 feet to Park Road, thence West along Park Road, 130 
feet to beginning,—assessed as Square 2676. Subject to 
building restriction line 20 feet back from Park Road/’ 
be sold. 

2. That Paul E. Lesh and Henry Schweinhaut be 
85 and they are hereby appointed trustees to make said 
sale, and are hereby vested with all the right, title 
and interest of Edmund D. Rheem, surviving trustee under 
the deed of trust more particularly described in paragraph 
3 of the bill of complaint, and of all other parties to this 
cause; provided said Paul E. Lesh and Henry Schweinhaut 
first give an undertaking with surety to be approved by 
the Court in the penalty of One Thousand ($1000.00). 

3. The property in and by this decree directed to be sold 
shall be sold at public auction by the trustees herein ap¬ 
pointed, at the premises, the Milo Manor Apartment, lo¬ 
cated at No. 1451 Park Road, Northwest, in the City of 
Washington, District of Columbia, the terms of sale to be 
one-third (1/3) of the purchase money to be paid in cash 
and the balance in three equal installments, payable in one, 
two and three years from the day of sale, and to be repre¬ 
sented by the promissory note or notes of the purchaser 
bearing interest at the rate of six per centum (6%) per 
annum and secured by deed of trust on the property di¬ 
rected to be sold, or all cash, at the option of the purchaser; 
and the notice of the time and place and terms of sale, 
describing the property to be sold, shall be published at 
least once a week for four consecutive weeks prior to the 
date of sale, in the Washingon Law Reporter and in The 
Evening Star, the latter being a newspaper of general cir¬ 
culation in the City of Washington, District of Columbia. 

Said trustees shall require a deposi', of Ten Thousand 
Dollars ($10,000.00) in cash at the time of said sale, or in 
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lieu thereof the deposit of Fifteen Thousand Dollars ($15,- 
000.00) face amount of notes secured by deed of trust more 
particularly referred to in paragraph 3 of the bill of com¬ 
plaint herein. 

On the fourth day following the conclusion of the 

86 bidding at said sale, or if said day be Saturday, Sun¬ 
day or a legal holiday, then on the next day not Sat¬ 
urday, Sunday or a legal holiday, at ten o’clock A. M., the 
trustees shall report the result of said sale to this C<f>urt 
for such orders, judgments and decrees concerning i^aid 
sale and the matters remaining to be adjudicated herein as 
may, by this Court, be then deemed proper and desirable; 
and this cause is hereby set for further hearing before jthis 
Court at the time and place of the making of the above- 
directed report to this Court. Notice that such report will 
be made and such hearing held shall be included in the no¬ 
tice of sale to be published as hereinbefore provided, and 
an announcement thereof shall be made by the trustees at 
the time of such sale. Such hearing may thereupon be had 
without further notice to any party. 

4. The receivers appointed herein, T. Franklin Schneider, 
Jr. and Paul E. Lesh, are hereby authorized and directed to 
order an appraisal of the property herein directed to be 
sold by the Washington Real Estate Board and to pay to 
the said Washington Real Estate Board the cost of ^aid 
appraisal from receivership funds. Upon the coming in 
of said appraisal the said receivers shall report the sfeime 
to the Court. 

5. The defendant Milo Manor Incorporated shall pay or 
cause to be paid on or before thirty days from the date 
hereof to the receivers appointed herein an amount Suffi¬ 
cient to enable said receivers to pay in full all outstanding 
J. Wilbert Perry notes secured by trust on the property 
herein directed to be sold, interest thereon to the dat^ of 
such payment, compensation to and obligations of the trus¬ 
tees and receivers apointed herein, and all other expenses 

of this litigation including counsel fees, and ii^ de- 

87 fault of such payment all the right, title, interest and 
equity of redemption of said defendant and all [per¬ 
sons claiming under it in or to said property shall be jfor- 
ever barred and foreclosed. The foregoing Provision ^hall 
not be construed as in any wise affecting any liens against 

i 
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the property other than the lien securing the payment of 
the Perry notes aforesaid or as a bar to the immediate ad¬ 
vertisement bv the trustees of the sale herein directed to be 

* 

made. 

6. The provisions of Equity Rule 68 shall be in all re¬ 
spects complied with except insofar as the same shall have 
been modified by the special provisions contained in this 
decree. 

JENNINGS BAILEY 

Justice. 

Approved as to form: 

PEELLE LESH DRAIN & BARNARD 
Bv B WOODRUFF WEAVER 

Aitys for intervener Plffs . 

HENRY F. WOODARD 
Per B. W. W. 

Plaintiff 

EDMUND D. CAMPBELL 
ALEXANDER M. HERON 

for defendants William C. Bond Jr 
and Milo Manor , Inc . 

The defendants William C. Bond, Jr. and Milo Manor, 
Inc., a corporation, note an appeal in open court from the 
foregoing decree, which appeal is hereby allowed. The 
bond for costs on said appeal is hereby fixed at $100.00, 
or in lieu thereof a cash deposit of $50.00 may be made. 

JENNINGS BAILEY 

Justice 

88 Memorandum 

JULY 8, 1936 

$50.00 deposited by E. D. Campbell in lieu of bond on 
appeal. 

District Court of the United States for the District 

of Columbia 

Thursday, August 13,1936 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Bailey, presiding. 

• *#**##*** 
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Come now the parties hereto by their respective attorneys 
of record, and thereupon, the defendant, Milo Manor, Ihc., 
a corporation, by its attorney presents to the Court its 
Statement of Evidence taken at the trial of this cause, and 
prays that the same be signed and made of record, n^inc 
pro tunc, which is hereby accordingly done. 

— 

Assignment of Errors 
Filed July 21,1936 

Comes now Milo Manor, Inc., appellant in the above en¬ 
titled cause, and assigns the following errors of the tpal 
court herein: 

1. The court erred in admitting any testimony on behalf 
of the interveners. 

2. The court erred in holding that default existed un^er 
the deed of trust at the time the intervening petition was 
filed. 

3. The court erred in refusing to dismiss the suit 
89 on the ground that any defaults under the deed of 
trust had been cured before the cause came on for 
hearing. 

4. The court erred in entering a decree for substitution 
of trustees under the deed of trust, when all noteholders 
were not parties to the suit. 

5. The court erred in excluding testimony as to the amount 
of the lien secured by the second deed of trust, prior to 
foreclosure. 

6. The court erred in entering a decree of foreclosure in 
this cause. 

EDMUND D. CAMPBELL 
Attorney for defendant Milo Manor , Inc. 

Service of a copy of the foregoing Assignment of Errors, 
acknowledged this 20 day of July, 1936. 

D. T. WRIGHT 
Attorney for Plaintiff 

PEELLE, LESH, DRAIN & BARNARD 

By B WOODRUFF WEAVER 
Attorneys for Interveners 
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Designation of Record 
Filed July 21,1936 

*#*#**=#*** 

1. Nov. 14, 1931—Bill of Complaint. 

2. Nov. 19, 1931—Order appointing T. Franklin 

Schneider, Jr. and Paul E. Lesh, receivers. 

3. Nov. 21, 1931—Answer of defendant Edmund D. 
Rheem. 

4. Dec. 1, 1931—Answer of Defendant Luther A. Swartz- 
ell. 

5. Dec. 11, 1931—Joint and several answer of de- 

90 fendants Anton A. Koerber and Rose E. Koerber. 

6. Dec. 23, 1931—Petition of plaintiff for leave to 
foreclose second deed of trust, and exhibits. 

7. Dec. 28, 1931—Intervening petition of Potomac In¬ 
surance Co., et al. 

8. Jan. 7, 1932-—Answer of defendants Anton A. Koerber 
and Rose E. Koerber to petition and rule. 

9. June 15, 1932—Order authorizing receivers to pay 
interest, etc. 

10. Aug. 12—Second Report of Receivers and petition for 
instructions. 

11. Aug. 15—Order making William C. Bond, Jr. party 
defendant. 

12. Aug. 24, 1932—Answer and counterclaim of William 
C. Bond, Jr. 

13. Dec. 15, 1932—Supplemental bill. 

14. Jan. 27, 1933—Order authorizing Receivers to pay 
interest. 

15. July 19, 1933—Order authorizing Receivers to pay 
interest. 

16. Jan. 19, 1934—Order authorizing Receivers to pay 
interest. 

17. June 29, 1934—Order for Receivers to pay interest. 

18. Apr. 4, 1935—Intervening Petition of Noteholder’s 
Protective Committee. 

19. Apr. 4,1935—Order for payment of interest on notes. 

20. June 20, 1935—Intervening petition and answer of 
Milo Manor, Inc. 

21. July 26, 1935—Suggestion of death of Luther 

91 A. Swartzell, Trustee. 
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22. Oct. 4, 1935—Order authorizing payment of interest. 

23. Nov. 12, 1935—Memorandum opinion of Bailey, J. 

24. Apr. 8, 1936—Order to pay interest. 

25. June 30, 1936—Findings of Fact and Conclusions of 
Law. 

26. June 30, 1936—Final Decree of foreclosure, with ap¬ 
peal noted and deposit on appeal fixed. 

27. July 8, 1936—Memo. Cash deposit of $50 on appeal. 

28. Statement of Evidence. 

29. Assignment of Errors. 

30. This designation. 

EDMUND D. CAMPBELlj 

July 20,1936. Attorney for Appellant 

Service of a copy of the foregoing Designation of Record, 
acknowledged this 20 day of July, 1936. 

D. T. WRIGHT} 

Attorney for Plaintiff 

PEELLE, LESH, DRAIN & BARNARD 
Bv B WOODRUFF WEAVER 
Attorneys for Interveners j 

92 Counter Designation of Record 

Filed July 25,1936 

'rr Tr If *7 v* w T? ” W IT 

Come now intervener plaintiffs, Potomac Insurance 
Company, et al. and Stanton C. Peelle, et al., Noteholders’ 
Committee, and designate parts of the record to be included 
in the transcript in addition to those designated by appel¬ 
lant, namely: 

1. Order discharging rule and denying prayers of petition 
to foreclose second deed of trust, entered January 8, 1932. 

2. This counter designation. 

PEELLE, LESH, DRAIN & BARNARD, 
By B WOODRUFF WEAVER 

Attorneys for Intervener Plaintiffs 
Potomac Insurance Company et al. 
and Stanton C . Peelle et al ., Note¬ 
holders’ Committee. 
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93 District Court of the United States for the 

District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 92, both inclusive, 
to be a true and correct transcript of record, according to 
directions of counsel herein filed, copies of which are made 
part of this transcript, in cause No. 53684 in Equity, where¬ 
in Henry F. Woodard is Plaintiff and William J. Finley, 
Trustee, et al, are Defendants, as the same remains upon 
the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 14th day of October, 1936. 

; C. E. STEWART, 

(Seal) Clerk . 

Endorsed on Cover: No. 6863. Milo Manor, Inc., Appel¬ 
lant, vs. Henry F. Woodward et al. United States Court of 
Appeals for the District of Columbia Filed Oct 15 1936 
Moncure Burke, Clerk 
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United States Court of Appeals for the District of 

Columbia 

October Term, 1936 
No. 6863 


Milo Manor, Inc., 

Appellant , 

vs. 

Henry F. Woodard, et al. 

Stipulation Enlarging Record 

It is stipulated by counsel for the respective parties in 
the above entitled cause that the statement of evidence 
hereto annexed shall be made a part of the record in said 
cause, it having been omitted inadvertently when the rec¬ 
ord was prepared. 

EDMUND D CAMPBELL 
Attorney for Appellant 

DANIEL THEW WRIGHT 
i Attorney for Appellee 

1 HENRY F. WOODARD 

STANTON C. PEELLE 
PAUL E. LESH 
B WOODRUFF WEAVER 
Attorneys for Appellees 
Potomac Insurance Company, et al. 

% 

2 Filed Aug 13 1936 Charles E. Stewart, Clerk 

District Couft of the United States for the District of 

Columbia 

Holding an Equity Court 
Henry F. Woodard, Plaintiff 
vs. 

William J. Finley, Trustee, et al., Defendants 
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Statement of Evidence 

At the hearing of the above entitled cause begun on Fri¬ 
day, October 4, 1935, before Mr. Justice Bailey, the follow¬ 
ing proceedings were had, evidence offered and given, rul¬ 
ings made by the court, and exceptions taken by the defen¬ 
dant Milo Manor, Inc., a corporation, and noted by lihe 
court. 

Daniel Thew Wright, Esquire, appeared as counsel jon 
behalf of the plaintiff; Jo. V. Morgan and Edmund D. 
Campbell, on behalf of the defendants Frank Tomlinsbn, 
Anton A. Koerber, Rose E. Koerber, William C. Bond, ijr. 
and Milo Manor, Inc.; Alexander M. Heron on behalf of 
the defendants William C. Bond, Jr. and Milo Manor, Ihe.; 
and B. Woodruff Weaver, Esquire, of Peelle, Lesh, Draib & 
Barnard, on behalf of certain intervener plaintiffs and ior 
the intervener plaintiff Noteholders Protective Committee. 

Thereupon the defendant Milo Manor, Inc., conceding 
that there was a technical default in the payment of ta£es 
at the time the bill was filed, moved the court to dismiss (the 
bill of complaint and the intervening petitions on the ground 
that although the pleadings showed that defaults existed 
under the deed of trust at the time the suit was instituted 
said defaults were cured by subsequent events and tha^; in 
August, 1932, it appeared from a report of the re- 
3 ceivers filed in this cause that there was then no de¬ 
fault of any kind under the terms of the deed' of 
trust; and on the further ground that the bill must fail for 
want of proper parties inasmuch as it sought substitution 
of trustees for foreclosure without making all the notehold¬ 
ers parties to the suit. The defendant Milo Manor, tnc. 
also moved the court to dismiss the intervening petition of 
the Noteholders Protective Committee filed on the 4th day 
of April, 1935, on the ground that it appeared from the 
pleadings filed before that time that defaults existing udder 
the deed of trust had been theretofore cured and that no 
rights could therefore accrue by virtue of such a supple¬ 
mental pleading. The court overruled said motions^ to 
which action the defendant Milo Manor, Inc., by its coun¬ 
sel, duly excepted. 

Thereupon the plaintiff Henry F. Woodard and the in¬ 
tervening plaintiffs and the Noteholders Protective CJom- 
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mittee, to maintain the issues on their part joined, offered 
in evidence as follows: 

Alexander H. Phillips, called as a witness on behalf of 
the plaintiff and intervening plaintiffs and Noteholders 
Protective Committee, being first duly sworn, testified in 
substance as follows: 

Direct Examination 

By Mr. Weaver: 

I am connected with the Lincoln Assurance Company, 
which holds notes of J. Wilbert Perry, dated December 31, 
1929, and secured by the first lien deed of trust involved in 
this cause in the amount of $7,500, said notes being num¬ 
bered 27, 28, 29, 30, 31, 32, 33 and 151. Said notes were 
offered in evidence, wdiereupon the defendant Milo Manor, 
Inc. objected to their being received in evidence and to the 
testimony of the intervener or of any interveners on the 
ground that proper foundation in the pleadings had 
4 not been laid. The court overruled said objections, 
to which action the defendant Milo Manor, Inc., duly 
excepted. All of the notes secured by said deed of trust, 
including those which were offered and received in evidence 
as intervener’s Exhibit No. 1, were in form similar to the 
following except as to principal amount, note number and 
endorsements: 

“$1,000. Washington, D. C., 

September 30, 1929 

Three years after date, I promise to pay to the order of 
John H. Holmead 

ONE THOUSAND DOLLARS 

for value received, with interest, payable semi-annually, at 
the rate of six per cent per annum, until paid. 

Privilege reserved of paying this note at any time be¬ 
fore maturity upon payment of interest to date of payment 
and two months’ interest in advance. 

Principal and interest payable at the office of SWARTZ- 
ELL, RHEEM & HENSEY CO., Washington, District of 
Columbia. 


(s) J. WILBERT PERRY, 

No. 27 of 370 
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Notice: When this note is paid it should be cancelled ^nd 
RETAINED, that the trustees may be satisfied as to pay¬ 
ment when a release is made. 

Endorsed on margin 

SW r ARTZELL, RHEEM & HENSEY CO. 

1 727 Fifteenth Street, N. W. Washington, D. C. 

i SECURED BY FIRST DEED OF TRUST 

To LUTHER A. SWARTZELL and EDMUND D. I 

RHEEM, Trustees 

! Conveying Lots 188 and 189, and Parts of Lots 187,190, }91 
and 192, Square 2676, as described in Deed of Trust j 

dated September 30, 1929 

Endorsed on back 

PAY TO THE ORDER OF Interest paid to 

LINCOLN ASSURANCE September 30, 1^31 

COMPANY March 30, 1932 

without recourse to me September 30, 1^32 

(s) JOHN H. HOLME AD March 30, 1933 
For value received I hereby guaran- September 30, 1^33 
tee and promise to pay the within note March 30, 1934 
without demand, notice or protest, and September 30, 1934 
hold myself bound for the pay- March 30,1935 
5 ment thereof. September 30, 1^35 

(s) FRANK TOMLINSON March 30, 1936 

Thereupon the witness continued as follows: There has 
been no extension or renewal of those notes, and no pay¬ 
ments made on account of principal, although demand has 
been made therefor. Thereupon the deed of trust secur¬ 
ing said notes was offered and received in evidence as in¬ 
tervener’s Exhibit No. 2 and was in part as follows: 

4 4 This Deed of Trust made this Thirtieth (30th) day of 
September in the year of our Lord Nineteen hundred and 
Twenty nine (A. D. 1929) by and between Frank Tomlin¬ 
son and his wife, Beulah R. Tomlinson, of the City of 
Washington, District of Columbia, parties hereto of ^he 

1 first part, and Luther A. Swartzell and Edmund D. Rhe^m, 
as Trustees, of the City of Washington, in the District] of 
Columbia, parties hereto of the second part: 
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Whereas, the said Frank Tomlinson stands justly in¬ 
debted unto John H. Holmead in the full sum of Two Hun¬ 
dred and Twenty five Thousand Dollars ($225,000.00) for 
money loaned and advanced, for which he has delivered to 
the said John H. Holmead Three hundred and seventy (370) 
certain promissory notes of even date herewith, numbered 
from 1 to 370 respectively, drawn by J. Wilbert Perry, and 
payable to the order of the said John H. Holmead, in 
three (3) years after date thereof, with interest thereon, 
payable semi-annually, at the rate of six per cent (6%) 
per annum until paid, subject, however, to a certain cove¬ 
nant concerning quarterly payments of interest, hereinafter 
set forth, said notes being in and for the following amounts, 
to wit: 


Notes No. 1 to 150, both inclusive, for $1,000 each 


i i 

n 

151 

11 

250 

i i 

ii 

i i 

500 

i i 

l i 

l i 

251 

i t 

300 

i l 

i i 

i l 

300 

i i 

a 

a 

301 

11 

320 

i i 

l i 

i l 

250 

i i 

ii 

ii 

321 

t i 

370 

ii 

i i 

i i 

100 

i i 



* 

# # 

* * 

* * 

* 




The principal and interest of said notes being payable 
at the office of Swartzell, Rheem and Hensey Company in 
the City of Washington, District of Columbia. 

*####*** 

In and upon the uses and trusts hereinafter declared, 
that is to say: 

In trust to permit the said parties hereto of the first part, 
their heirs and assigns, to use and occupy the said de¬ 
scribed land and premises, and the rents, issues and profits 
thereof to take, have and apply to and for their sole 
6 use and benefit, until default be made in the pay¬ 
ment of any one of said promissory notes hereby 
secured, or of any extensions or renewals thereof, or of any 
instalment of interest thereon, when and as the same shall 
become due and payable, or of any taxes, assessments, 
insurance or quarterly payments of interest as required 
by the covenants herein contained, or of any commission or 
expense or other matter of indebtedness hereby secure'd 
as herein provided for. 

And upon the full payment of all of said notes and of 
any extensions or renewals thereof, and the interest there- 
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on, or upon prepayment thereof with interest and advance 
interest thereon as therein provided, and of all moneys 
advanced or expended as herein provided, and of all other 
proper costs (including cost of advertising) charges, com¬ 
missions, half commissions and such commissions as piay 
be allowed by law and are not otherwise herein provided 
for, and expenses incurred by means of the trusts, at j any 
time before the sale hereinafter provided for, to release 
and reconvey the said described premises in fee unto and at 
the cost of the said Frank Tomlinson, or the party or 
parties then claiming under him. And it is mutually |cov- 
enanted and agreed by and between the respective parties 
hereto that the said full payment of principal and interest, 
as hereinabove provided, at the office of Swartzell, Rhbem, 
and Hensey Company in the City of Washington, District 
of Columbia, shall constitute payment of said notes respec¬ 
tively and shall stop interest thereon from date of said pay¬ 
ment at said office, and (all other matters having been fully 
paid as herein provided) the said parties hereto of thej sec¬ 
ond part, or the trustee acting in the execution of this t[rust, 
shall thereupon have power to release and reconvev | said 
land and premises as aforesaid, without the presentation or 
cancellation of said notes or any of them. 

And upon this further trust, that upon default or failure 
being made in the payment of any one of said notes ^r of 
any instalment of principal or interest thereon or oi^ any 
renewal or extension thereof, when and as the same |shall 
become due and payable, or upon any default being inade 
in the payment of any taxes or assessments now due or 
which may become due or be assessed against said land 
and premises or any part thereof, during the continuance 
of this trust, or upon any default being made in the pay¬ 
ment, after demand therefor, of any money advanced— 
as herein provided for, or of any proper cost, charge, com¬ 
mission or expense in or about the same, then and a^ any 
time thereafter the said parties hereto of the second part, 
or the trustee acting in the execution of this trust, shall have 
the power, and it shall be their or his duty, to sell, and in 
case of any default of any purchaser to resell the sa^d de¬ 
scribed land and premises, or any portion thereof, at public 
auction, upon such terms and conditions, in such pajrcels, 
at such time and place, and after such previous public ad- 
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vertisement, with such postponement of sale or resale, as 
the said parties hereto of the second part, or the trustee 
acting in the execution of this trust, may deem advantageous 
and proper; and to convey the same in fee simple, upon 
compliance with the terms of sale, to and at the cost of 

the purchaser or purchasers thereof, who shall not be 
7 required to see to the application of the purchase 

rnon py • ^^’H®*****^^ 

And the said parties hereto of the first part do hereby 
covenant for themselves, their heirs and assigns, at their 
own cost, during all the time wherein any part of the matter 
hereby secured shall be unpaid or unsettled, * * * * * to 
pay all taxes and assessments, both general and special, 
that may become due on, or be assessed against, said land 
and premises, or any part thereof, during the continuance 
of this trust, and to pay all costs and expenses incurred in 
respect to the indebtedness hereby secured including the 
reasonable court costs and counsel fees of any litigation 
which may arise or, in the discretion of the said parties 
hereto of the second part, or of the trustee acting in the 
execution of this trust, may become necessary in respect 
thereto or to the property hereby conveyed, or any part 
thereof; and to pay the interest on the indebtedness hereby 
secured quarterly, upon demand of said parties hereto of 
the second part, or of the trustee acting in the execution 
of this trust at the office of Swartzell, Eheem and Hensey 
Company, in the City of Washington, District of Columbia, 
for the use and benefit of the respective holders of said 
notes when and as the interest on said note shall become 
due by the terms thereof; and further, that in case the said 
parties hereto of the first part, their heirs or assigns, shall 
fail to pay the said taxes, assessments, costs and counsel 
fees, or to keep said property so insured, then the taxes, 
assessments, costs and counsel fees may be paid, and the 
property be insured as aforesaid, by the holders of said 
notes or any of them, the policy or policies to be assigned 
to the trustees hereunder and the amount of taxes, assess¬ 
ments, costs, counsel fees and premiums paid shall be con¬ 
sidered a part of the expense of said debt secured thereby, 
and shall bear the same rate of interest as as the principal 
debt, in default of payment of which and of the quarterly 
payments of interest as herein provided, within ten days 
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after demand thereof, the said parties hereto of the second 
part, or the trustee acting in the execution of this trust, 
shall have power to sell said property hereby conveyed as 
aforesaid, and shall dispose of the proceeds of sale as here¬ 
inbefore provided. 

##***##*#>> 

Cross Examination 

By Mr. Campbell: 

I do not know of my own personal knowledge of any de¬ 
mand for the payment of principal of these notes. My 
company has received regular semi-annual interest pay¬ 
ments on these notes collected by the Washington LoQn & 
Trust Company, with whom they had been deposited 
8 for collection. The notes were later deposited j with 
the American Security and Trust Company, depos¬ 
itary for the Noteholders Protective Committee. 

Q. When these payments of interest were received by 
your company, did you make any statement that they were 
received without prejudice to your right to insist upon| pay¬ 
ment of the principal! A. I could not answer that Ques¬ 
tion, sir. 

It was stipulated by counsel for the various parties pres¬ 
ent that all interest payments on the notes secured by the 
above mentioned deed of trust made after November 19, 
1931, which was the date of the appointment of the receiv¬ 
ers in this cause, were made in fact by the receivers. 

Thereupon Mr. B. Woodruff Weaver, called as a witness 
on behalf of the intervener plaintiffs, including the Note¬ 
holders Protective Committee, having been first duly sworn, 
testified in substance as follows: 

I am associated with the firm of Peelle, Lesh, Dbain & 
Barnard. Mr. Paul E. Lesh, one of the receivers, is.Qne of 
the members of that firm. From time to time it has been 
necessary to send interest notices to the noteholders to 
present their notes for the payment of interest. Recently 
the organization of a protective committee has necessitated 
the sending of letters to the noteholders circulating them 
for deposit of notes. The sending of these notices and 
letters has been under my supervision. I found that imme¬ 
diately after the filing of the bill there were approximately 


i 

i 
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192 noteholders scattered throughout the United States, 
50% of whom have local addresses. The addresses which 
we obtained from the Swartzell, Rheem & Hensey Com¬ 
pany showed the rest of them to be absent from the District 
of Columbia. We have never been able to locate fully all of 
the noteholders. We have over the whole period of the 
receivership located from time to time all of the 
9 noteholders, but there have been periods when we 
lost noteholders. At the present time the list con¬ 
sists of approximately 185 persons, some of the notes hav¬ 
ing been purchased by one noteholder. 

Cross Examination 

By Mr. Campbell: 

No notice has been given by publication of this cause to 
the noteholders who are not parties. 

Thereupon Mr. Henry F. Woodard was called as a wit¬ 
ness and having been first duly sworn, testified in sub¬ 
stance as follows: 

I am the holder of a second deed of trust note secured 
upon Milo Manor Apartments, the property involved in this 
cause, in the face amount of $35,000. 

Cross Examination 

By Mr. Campbell: 

The witness, upon the request of counsel, produced the 
original second trust note, copy of which counsel asked to 
be marked for identification Defendant’s Exhibit No. 1, 
and copy of which note is attached to plaintiff’s petition 
for leave to foreclose under second trust as Exhibit “A” 
to said petition. 

Thereupon the witness continued: This note was given 
to me by Mr. Koerber. It was not in consideration of a 
loan. Mr. Koerber came to me and wanted to sell this 
second trust note. There was a previous trust of $225,000 
which was negotiated by Swartzell, Rheem & Hensey Com¬ 
pany and from which they deducted 10% for their commis¬ 
sion. Mr. Koerber wanted to sell this note and I told him 
I was not disposed to buy it. Finally he prevailed upon 
me to make an offer and I said “I will pay you $28,000 for 
the note, but I would prefer to have you sell it elsewhere if 
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you can”. At the end of perhaps three or four! days 
10 or a week he came back and said he had not been able 
to sell the note, and I gave him $28,000 and he took it. 
Q. You do not contend that you purchased a note that 
was made payable to you by Mr. Koerber? A. Yes. When 
I took the note, or when I negotiated for it, I did not think 
the note was to be made payable direct to me. I Under¬ 
stood it was made to somebody else, but as it turned out 

it was made to me. I saw this when I took the note, but I 

'1 

didn’t hold up the transaction. I have $28,000 for the note, 
the face of which is $35,000. I put the note in the Colombia 
Bank which collected the interest. When payments were 
made on account of the note I knew, of course, th^t the 
interest and curtails were paid on the face of the n<j)te. I 
have never paid to Mr. Koerber the balance of $7,000, nor 
did he ever demand it. It was not understood that I ^hould 
pay him any more. I have offered in my pleadings to ac¬ 
cept $28,000 with interest for the note at any time. I do 
not ask any more and never have. j 

Mr. Henry F. Woodard was thereupon recalled asja wit¬ 
ness on his own behalf and testified further as follow-s: 


Direct Examination 

By Mr. Wright: j 

Plaintiff identified as owning, and there were thereupon 
offered and received in evidence notes aggregating the 
principal sum of $20,150 (including the five notes for 
$2800 mentioned by plaintiff in his original bill cif com¬ 
plaint) secured by the first deed of trust on the property 
involved in this cause. These notes were in form jsimilar 
to the form of note identified as Intervener’s Exhibit No. 1, 
supra). 

Cross Examination 

By Mr. Campbell: j 

11 Interest was in default on these notes and hlso the 
taxes at the time the suit was institute^. Mr. 
Koerber, who was then in possession of the apartment 
house, got in all the rents he could. The receivers’ report 
will show that the interest was in default and that the re¬ 
ceivers paid that interest and past due taxes after they 
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were appointed, and under order of the court. Interest on 
all of my first trust notes has now been paid to March 30, 
1936, and accepted by me. 

Thereupon David N. Houston was called as a witness 
on behalf of the Noteholders Protective Committee, and 
having been first duly sworn, testified in substance as fol¬ 
lows: 


Direct Examination 
By Mr. Weaver: 

I am assistant trust officer for the American Security & 
Trust Company, which is depositary under agreement dated 
November 17, 1933, with the Noteholders Protective Com¬ 
mittee. As such depositary the American Security & Trust 
Company holds on deposit notes of J. Wilbert Perry, dated 
September 30, 1929, secured by the first lien deed of trust 
involved in this cause in the aggregate principal amount of 
$180,450, and affidavits representing holders of lost notes 
in the aggregate principal sum of $400. Said notes and 
affidavits were thereupon offered and received in evidence. 
The notes were of the same form as that heretofore offered 
in evidence as Intervener’s Exhibit No. 1. 

Witness thereupon continued: 

The notes are endorsed in blank or to the order of the 
Committee, but the notes bear no evidence of extension or 
renewal, but show endorsements of interest credits through 
September 30, 1935. 

Thereupon the plaintiff and interveners rested. The de¬ 
fendant Milo Malior, Inc., to maintain the issues on its part 
joined, offered and there was received in evidence 
12 and as defendant’s Exhibit No. 1 a deed, dated June 
17, 1932, executed by the defendant Anton A. Koer- 
ber and Rose E. Koerber, his wife, and recorded among 
the land records of the District of Columbia on June 20, 
1932, conveying to William C. Bond, Jr. the property in¬ 
volved in this cause. 

There was also offered and received in evidence, on be¬ 
half of the defendant Milo Manor, Inc., a deed executed by 
the defendant William C. Bond, Jr. and by Clara B. Bond, 
his wife, dated February 20, 1935, and recorded among the 
land records of the District of Columbia, on February 27, 
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1935, conveying unto the defendant Milo Manor, Inc., a 
corporation, the property involved in this cause, subject 
to encumbrances of record. 

Thereupon Henry F. Woodard, who had been previously 
called as a witness in the cause, was recalled on behalf of 
the defendant Milo Manor, Inc., and testified in subsijance 
as follows: 

Direct Examination 

\ 

By Mr. Campbell: | 

Mr. Foster Wood represented me in connection with cer¬ 
tain negotiations being had with respect to the second 
trust note on the property involved in this case. 

Witness thereupon identified and there was offered in 
evidence on behalf of the defendant Milo Manor, Inc. $, let¬ 
ter from witness 7 counsel, Foster Wood, to Edmun^L D. 
Campbell, Esq., copy of which is attached to plaintiff’s 
petition for leave to foreclose second trust as Exhibit |“C” 
thereto. 

Upon objection by the plaintiff to the receipt of said 
letter in evidence, counsel for the defendant Milo Mknor, 
Inc. stated the purpose of said offer to be as follows J The 
letter relates to the second deed of trust on the property. 

There is in addition to this first trust of $225,pOO a 
13 second trust in the original principal sum of $35,000 
held by Mr. Woodard. If there should be a fore¬ 
closure in this case the defendant desires to have the amount 
due on the second trust note included in any decree, whether 
the defendant claims it is entitled to that or not, asj it is 
stated in and referred to in the foreclosure suit in aj peti¬ 
tion filed by Mr. Woodard in this cause and is referred to 
and recited in the original bill. It is for the determihation 
of the liens on the property and is of vital interest td this 
defendant. 

The court thereupon sustained the objection of the plain¬ 
tiff and declined to receive the aforesaid letter in evidence, 
to which action counsel for the defendant Milo Manor, Inc., 
duly excepted. 

Thereupon T. Franklin Schneider, Jr., called as a wit¬ 
ness on behalf of the defendant Milo Manor, Inc., hhving 
been first duly sworn, testified in substance as follow^: 


i 
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Direct Examination 
By Mr. Campbell: 

I am one of the receivers in this cause and as such have 
been collecting rents from and managing the Milo Manor 
property. The receivers have on hand at the present time 
above the amount reserved for expenses approximately 
$27,634.60, exclusive of the reserves set up for the payment 
of the semi-annual instalments of interest in all of which 
said reserves there remain small balances of interest uncol¬ 
lected and uncalled for by noteholders. Taxes have been 
paid through June 30, 1935, and if the March interest is 
paid on the notes secured by first deed of trust on the prop¬ 
erty there will remain approximately $20,000 in the re¬ 
ceivers’ hands in addition to the April, 1936, rents. The 
present gross rentals from the property are between $44,000 
and $45,000 a year. 

14 Be it further remembered that the foregoing con¬ 
tains the substance of all of the evidence given at 
the hearing in this cause and each of the exceptions 
stated to have been taken by counsel for the defendant Milo 
Manor, Inc. were so taken and were duly allowed and noted 
by the court; and in order that each and every thereof may 
be preserved and made of record, this statement of evi¬ 
dence is duly stated, approved and signed and ordered to 
be made of record in the above entitled cause this 13th day 
of August, 1936. 

By the Court: 

JENNINGS BAILEY 

Justice 

Approved: 

DANIEL THEW WRIGHT 
Attorney for Plaintiff 

PEELLE, LESH, DRAIN & BARNARD 

By STANTON C. PEELLE, JR. 

Attorneys for Interveners 

DOUGLAS, OBEAR, MORGAN & CAMPBELL 

By EDMUND D. CAMPBELL 
Attorneys for defandants Anton 
Koerber, Rose E. Koerber, 

William C . Bond, Jr. and 
Milo Manor, Inc . 
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HENRY F. WOODARD et al. | 

i 

BRIEF ON BEHALF OF APPELLANT. 
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— 

Statement of Facts . 

The appeal in this ease is from a final decree <j)f fore¬ 
closure entered by the lower court in a suit brought for 
that purpose by the appellee Henry F. Woodard. 

The property involved is a large apartment house in the 
District of Columbia known as premises 1451 Par^ Road, 
N. W., which has a gross annual rental approximating 
$45,000 per year (Add. to R. 1, 4), and which appellant 
avers is of a value in excess of $300,000. The foreclosure 
is directed to be had under a first lien deed of trust Securing 
notes originally issued through the Swartzell, Rheem & 
Hensey Company in the aggregate principal sum of $225,000. 

At the time of the filing of his bill of complaint appellee 
Woodard, plaintiff below, was the holder of slightly more 
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than one per cent ($2,800) of the total principal amount of 
notes outstanding under the first deed of trust (R. 4). The 
only defaults alleged by the bill of complaint to be existing 
under the deed of trust at the time suit was filed were 
taxes and interest on certain notes secured by the first trust 
(not the notes of appellee Woodard) (R. 4, 5). These de¬ 
faults were entirely cured on August 12, 1932, when receiv¬ 
ers of the property, who had been appointed on Woodard’s 
petition, were directed to pay out of accumulated rents in 
their hands all arrears of taxes and interest, including taxes 
and interest due after the suit was instituted (2nd Add., 
R. —). It therefore appeared that in August, 1932, nine 
months after the bill was filed, there was no default of any 
kind existing under the first deed of trust. 

The only real and substantial interest of the appellee 
Woodard in the property, and his purpose in filing this suit 
is made evident from the allegations in paragraphs 6 and 
8 of his bill of complaint (R. 3, 4), wherein Woodard sets 
out that he is the holder of a second lien deed of trust on 
the property in the original principal sum of $35,000. As 
to the debt secured by this deed of trust, Woodard was an 
admitted usurer, having exacted from the defendant Koer- 
ber, maker of the second trust note, an illegal bonus of 
$7,000 at the time of the inception of the loan (see letter 
from Woodard’s counsel, R. 19, 20). The proceedings in 
the cause and the actions of the appellee Woodard in con¬ 
nection therewith show a manifest effort on the part of 
Woodard to use the proceedings which he had instituted 
for foreclosure under the first deed of trust as part of an 
unconscionable scheme on his part to “freeze out” the 
owners of the equity and acquire ownership of the property, 
by making it impossible for the owners to redeem it through 
refinancing. 
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The defendants Anton Koerber and his wife, who were 
owners of the property at the time the suit was filed, an¬ 
swered the bill of complaint and set out the unlawful, exac¬ 
tion by Woodard of $7,000 as illegal interest und^r the 
second trust loan (R. 10, 11). They prayed that Woodard 
be compelled to pay to the defendants the sum of $7,000 
representing the difference between the face amount j of the 
second trust and the amount which he had paid therefor, and 
tendered themselves ready and willing to apply said sum 
in payment of the taxes then in arrears (R. 11). They also 
denied any default in the payment of interest on said notes, 
except with respect to certain noteholders whose ti^le had 
been questioned or who had not presented their notes for 
payment; and they tendered themselves ready to pay all the 
interest as and when it matured, unless they were prevented 
from doing so by having the rents and income frbm the 
property taken or withheld from them (R. 9). The rents 
were so withheld as a result of the appointment of the re¬ 
ceivers, but, as stated above, the receivers themselves ap¬ 
plied these rents in satisfaction of all arrears in ta^es and 
all interest due, so that in August, 1932, there was no idefault 
under the first deed of trust. The defendant Koerbej: mean¬ 
while conveyed the property to the defendant William C. 
Bond, Jr. (Add. to R. 12), who filed his answer and Counter 
claim in the proceedings and prayed that inasmuch as all 
defaults under the first deed of trust, if any existed, had 
been cured, the suit of Woodard should be dismissed (R. 37, 
38). Later on in the proceedings the defendant Bond con¬ 
veyed the property to the defendant Milo Manor,! Inc., a 
corporation (Add. to R. 12), who succeeded to the rights of 
Koerber and Bond, and Milo Manor, Inc., was permitted to 
intervene and 'filed its answer adopting and claiming all of 
the rights of Koerber and Bond in these proceedings (R. 
49-54). 
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The foreclosure suit was not dismissed in August, 1932, 
despite the fact that the defaults had been cured, as herein 
set forth, and despite the prayer of the defendant Bond, 
then owner of the property, to this effect. On September 
30, 1932, the principal of the first deed of trust in the sum 
of $225,000 matured, and thereafter, on December 15, 1932, 
Woodard filed a supplemental bill (R. 40, 41) setting forth 
this fact, and praying again for foreclosure under the first 
deed of trust. Certain other noteholders under the first 
deed of trust were permitted to intervene through a note¬ 
holders’ protective committee (R. 21, 47). 

Meanwhile Woodard filed in the same proceedings an¬ 
other petition seeking leave to foreclose under the second 
deed of trust securing the note which he held as above stated 
(R. 14), but upon hearing following the answer of the de¬ 
fendants Koerber which set up the unconscionable nature 
of Woodard’s claifn (R. 24), the court denied the prayers 
of Woodard’s petition and discharged the rule issued 
thereon (R. 31). 

Among other relief sought by Woodard in his original 
bill was substitution of trustees under the deed of trust in 
place of Edmund D. Rheem and Luther A. Swartzell, who 
had been named as trustees thereunder. The noteholders 
under the deed of trust were not made parties to the pro¬ 
ceeding, although it appeared from the testimony of B 
Woodruff Weaver, counsel for certain intervening note¬ 
holders (Add., R. 10), that at one time or another during the 
proceedings all noteholders under the deed of trust had been 
located. At the trial of the cause appellant Milo Manor, 
Inc., objected to the insufficiency of parties defendant and 
objected to substitution of trustees in these proceedings un¬ 
less all noteholders were made parties thereto and service 
or at least order of publication had against them (Add. to 
R. 3). The lower court held that it had authority to sub¬ 
stitute trustees, despite the failure to make the noteholders 
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parties, to which action Milo Manor, Inc., excepted, and 
which constitutes one of its assignments of error ^>n this 
appeal. 

At the trial of the cause it appeared that Woodard, fol¬ 
lowing- his institution of suit, had purchased a number of 
other notes secured by the first deed of trust, so tjiat his 
total holdings at the time of the trial aggregated ^20,150 
(Add.toE.il). | 

The defendant Milo Manor, Inc., objected to testimony 
showing default in principal of the first trust notes! on the 
ground that this default having occurred after the in¬ 
stitution of the suit and after all prior defaults h4d been 
cured, the suit must be considered as thereafter prefrnature 
and must therefore fail (Add. to R. 3). The court overruled 
this contention and error was assigned. 

In addition to overruling these somewhat technical de¬ 
fenses interposed by Milo Manor, Inc., at the trial; of the 
case, the lower court excluded certain vital testimony prof¬ 
fered by Milo Manor, Inc., which was of the greatest im¬ 
portance in assuring to it a fair opportunity to rediem the 
property. Although the bill and supplemental petition of 
the plaintiff and the answers of the respective defendants 
clearly raised and put in issue the legality and the pmount 
of the indebtedness due upon the second trust nqte, and 
requested an accounting of the amount due thereon, the 
court, upon objection of Woodard, refused to receive testi¬ 
mony or to pass upon the amount of the debt secured by 
this second deed of trust prior to any foreclosure of the 
property under the first deed of trust (Add. to E. 13). By 
this action of the lower court it became impossible for the 
owners of the equity to determine the amount necessary to 
redeem the property from the liens claimed by Woodard 
prior to foreclosure thereof. Error was assigned! to this 
action of the lower court, which, as will be shownj, makes 
possible the consummation by Woodard of his lonjg exist- 
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ing plans to divest the owners of the property of all interest 
therein. 

Meanwhile, under operation by the receivers, the prop¬ 
erty has been producing a handsome income over and above 
all interest, taxes and other carrying charges, including the 
receivers’ own compensation. The receivers have regularly 
paid the semi-annual interest installments on the first deed 
of trust notes as these came due, under orders of court, and 
at the time of the trial the receivers had accumulated funds 
in their hands amounting to approximately $20,000 (Add. to 
R. 14), which could be applied toward the reduction of the 
principal of the first deed of trust note or to such other 
purposes as the court might direct. As was averred by 
Woodard himself in his bill of complaint (R. 5) “the income 
from the Milo Manor Apartment house * * * is more 

than sufficient, under efficient management, to pay all accru¬ 
ing interest on said deed of trust and taxes as the same 
may mature and become payable, and all operating costs 
and repairs.” In fact, it is apparent from the various re¬ 
ports of the receivers that the income from the property is 
so great as to indicate that the property has a value con¬ 
siderably in excess of both the first and second trust liens 
against it. 

The lower court by its decree of foreclosure (R. 59-62) 
purported forever to bar and foreclose Milo Manor, Inc., 
and all persons claiming under it from “all right, title, in¬ 
terest and equity of redemption * * * in or to said 

property” unless payment in full were made of all sums 
due under the first deed of trust within thirty days from the 
date of the decree—this although there had been no actual 
foreclosure sale, and although the court had refused to fix 
the amount which Milo Manor, Inc., would be required to 
pay in order to release the property from the liens claimed 
by the plaintiff Woodard under his second deed of trust. 
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ARGUMENT. 

i 

i 

I. 

The court erred in excluding testimony as to the amount 
of the lien secured by the second deed of trust prior to fore¬ 
closure (Assignment of Error No. 5). 

The courts have held repeatedly that a foreclosure decree 
which simply orders the payment of the sum dup on the 
mortgage debt without finding the amount thereof is 
erroneous. 

Jones on Mortgages, 8th Ed. par. 2042; 

Thompkins v. Wiltberger, 56 Ill. 385; 

Wilson Sewing Machine Co . v. Rutledge , 60 jlowa 39, 
14 N. W. 92. 


In cases where one person owns both a senior and a 
junior mortgage upon the same property (as in the instant 
case) the proper practice “is for the complainant to state 
all of his junior encumbrances upon the mortgage premises 
in his bill to foreclose his prior mortgage.” 

Roosevelt v . Ellithorp, 10 Paige (N. Y.) 415. 


It is essential that plaintiff’s claim upon the jiinior en¬ 
cumbrances be set out and determined in his action ior fore- 
closure of a senior lien. 


See: 


Wiltsie on Mortgage Foreclosure, 4th Ed., par.j 
Key West Wharf & Coal Co. v. Porter, 63 Fla.j 
68 Co. 599; j 

Remarest v. Berry, 16 N. J. Eq. 481, 484. 


502; 

448, 481, 


The foreclosure decree in this case did not eveh fix the 
exact amount which the defendant Milo Manor, Inb., would 
be required to pay under the first deed of trust, blit simply 
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provided that it should pay “on or before 30 days from the 
date hereof to the receivers appointed herein an amount 
sufficient to pay in full all outstanding * * * notes se¬ 

cured by trust on the property herein directed to be sold, 
interest thereon to the date of such payment, compensation 
to and obligations of the trustees and receivers appointed 
herein, and all other expenses of this litigation, including 
counsel fees.” 

However, even assuming (without conceding) that this 
amount could be determined by the appellant Milo Manor, 
Inc. with reasonable certainty, it is apparent that Milo 
Manor, Inc., was irreparably prejudiced in any effort which 
it might make to redeem the property by the refusal of the 
court to ascertain and fix the amount that would be re¬ 
quired to satisfy the second trust also held by the plain¬ 
tiff Woodard prior to any foreclosure under the first 
trust. This second trust note on its face showed an in¬ 
debtedness of $19,233.46 with interest at 8% from Octo¬ 
ber 13, 1931 (R. 18). The total principal and interest 
upon this second trust note according to its face would be 
approximately $24,000. Milo Manor, Inc., contended that 
it was entitled to satisfy the claim of Woodard upon this 
second trust note by the payment of $9,000. Woodard re¬ 
fused at the trial to stipulate that he would accept $9,000, 
and objected to having the lower court fix the amount of this 
indebtedness prior to any foreclosure of the property, al¬ 
though this had been put squarely in issue by the pleadings. 

It is submitted that the practical effect of the lower 
court’s action in sustaining Woodard’s contention here has 
been completely to bar all efforts of Milo Manor, Inc., to 
redeem the property prior to foreclosure sale by making 
it impossible for Milo Manor, Inc., to refinance the property 
in the interim. The amount of principal on the first trust 
is $225,000, and in the event the $20,000 in the receivers’ 
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hands is applied toward reduction of the amount du|e, the 
balance of principal which Milo Manor, Inc., would h^ve to 
pay in order to redeem the property under the first trust 
would be approximately $205,000; but in order to paJy this 
principal sum it would obviously be necessary for Milo 
Manor, Inc., to refinance the property, at least in pqrt, by 
placing thereon a new first deed of trust. This nevf deed 
of trust could not be placed upon the property except upon 
satisfaction of the existing second deed of trust. ft was 
therefore of vital importance to Milo Manor, Inc., toj know’ 
the amount of the indebtedness on the second trust which 
it v’ould be required to pay beyond the sum of $205,000 in 
order to * ‘clear” the property. The court having refused 
to fix the amount of this second trust, Milo Manor, Inc., w’as 
completely in Woodard’s hands in its effort to refinance 
the property. Appellant could not clear the property by 
placing a new first trust loan on it without satisfying Mr. 
Woodard to the full extent of his usurious demands |on the 
second trust note. These demands might be (and in fact 
have been) as high as $24,000 instead of the sum of!$9,000 
which appellant contends is due Woodard. 

Under the court’s decree, therefore, Milo Manor, Inc., 
w T as wholly in the dark as to whether or not it was Regally 
required to pay $214,000 in principal amount to satisfy the 
existing first and second trusts and redeem the property or 
to pay approximately $229,000 to redeem the property; and 
as a result of the refusal of the lower court to fix this in¬ 
debtedness Milo Manor, Inc., could not redeem the pr operty 
by refinancing it, except upon actual payment to Woodard 
of the full face amount of his usurious second tru^t note, 
with 8% interest thereon. It having failed to redeem the 
property within thirty days from the date of the court’s 
decree, it is now, by the terms of the decree itself, forever 
barred and foreclosed from any right, title, interest and 
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equity of redemption to the property (see foreclosure de¬ 
cree, R. 61). 

The decree of the lower court has actually made possible 
an unconscionable “freeze out” of the owners of Milo 
Manor by the appellee Woodard, in satisfaction of his ad¬ 
mittedly usurious demands. It is therefore submitted that 
the court erred in not fixing the amount which Milo 
Manor, Inc., would be required to pay to satisfy the second 
trust prior to the entry of its decree barring any right of 
redemption to the property. 


II. 

The court erred in entering a decree for substitution of 
trustees under the deed of trust, when all noteholders were 
not parties to the suit (Assignment of Error No. 4). 

Although the bill of complaint in this cause was filed by 
Woodard as holder of only $2,800 in principal amount of 
notes under the first deed of trust securing a total issue of 
$225,000, and although the remaining noteholders were not 
made parties to the suit, and no effort was made to notify 
them, either personally or by publication, the lower court 
by its decree (R. 60) appointed substitute trustees under 
the deed of trust. It is submitted that this action was in 
violation of the law of the District of Columbia and of the 
rules laid down in prior decisions of this Court. 

Until the recent decision of this court in the case of 
Totten v . Earlowe et at. (— App. D. C. —, decided De¬ 
cember 21, 1936), it had been generally assumed in the 
District of Columbia that in summary proceedings for 
the removal or substitution of trustees under the District 
of Columbia Code it was necessary to give notice to all 
noteholders of the proposed action. Doubt on that proposi¬ 
tion, however, has been set at rest by the opinion of this 
court in the Totten case, wherein this court said: 
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“While we are of the opinion that the statute might 
desirably have contained a provision requiring no¬ 
tice, actual or constructive, to all parties in interest, 
it does not.” (Italics by the court.) 

The proceedings for substitution of trustees in the in¬ 
stant case, however, was not brought under the statutory 
provision authorizing summary substitution of trustees, 
but was part of a general bill in equity and was addressed 
to the general equity jurisdiction of the court. T|he ap¬ 
plication for the substitution of trustees was made by a 
single noteholder having at that time approximately one 
per cent of the total beneficial interest under the trujst, and 
without notice to or without knowledge of the regaining 
ninety-nine per cent of the beneficiaries whose interests 
were equally vitally at stake. 

Objection for want of parties was seasonably made by 
the defendants (1st Add. to R. 3) and the lower court held 
that it had the right to substitute trustees without] notice 
to the noteholders who were not parties to the suit. It 
is submitted that this action constituted error. 

i 

Appellant is not unmindful of the fact that this sijiit pur¬ 
ports to be a class suit and that a majority of the note¬ 
holders were actually represented in the proceedings be¬ 
fore they came on for final hearing. On the other hand, 
it appears from admission of counsel for the Noteholders 
Protective Committee himself that at one time or another 
during the proceedings, his Committee had been able to 
contact all of the noteholders secured by the deed j)f trust 
(1st Add. to R. 10) and there would seem to be Uo good 
reason vrhy these noteholders, being definite beneficial 
parties in interest, should not have been notified by pub¬ 
lication or otherwise of any proposal to substitute trustees 
to act in their interests in the execution of the trust. 
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In the case of Wright v. Pitts, 62 App. D. C. 217, this 
Court approved the substitution of a trustee without no¬ 
tice to all bondholders, but in that case the deed of trust 
itself specifically provided that the trustee should act as 
the representative of the bondholders and that it should 
not be necessary to notifv anv bondholder or to make him 
“a party to any action, suit or proceeding for the purpose 
of binding or concluding him.’’ It is also submitted that 
the cases cited by this court in the Pitts case, permitting 
substitution of trustees without notice to bondholders^ are 
not applicable to a situation such as is presented here 
where substitution was had upon the bill of appellee 
Woodard, and where it was feasible to give such notice to 
the noteholders. 

In the case of Totten v. Harlowe, supra, this court, by 
implication at least, indicated that all noteholders should 
be before the court in such a proceeding. In approving 
the substitution of trustees there this court said it was 
doing so 

“ * * * because in this case there was no prejudice 
to appellants, and because all parties in interest were 
properly before the court and the court, under those 
conditions, had undoubted jurisdiction to appoint new 
trustees if proper cause were shown therefor * * * ” 

In the case at bar all parties in interest were not prop¬ 
erly before the court, and objection w^as seasonably made 
thereto by appellants. It is submitted, therefore, that un¬ 
der the circumstances, the court erred in substituting trus¬ 
tees in this cause in the state of the record as it then 
existed. 



The court erred in refusing to dismiss this suit on the 
ground that any defaults under the deed of trust had been 
cured before the cause came on for hearing (Assignment 
of Error No. 3). 

It appears from the undisputed record in the cause that 
the technical default with respect to taxes and the [limited 
default with respect to interest under the deed of trust 
sought herein to be foreclosed, which existed at the time 
plaintiff filed his original bill hereunder, were cured jby pay¬ 
ment of all interest and taxes in arrears prior to Septem¬ 
ber 30, 1932. (See Statement of Facts, supra.) 'the re¬ 
ceivers themselves paid all arrears in taxes and interest in 
August, 1932, and had in their hands money applicable to 
costs of the proceedings (R. 34). The defendant Bond, by 
his answer filed August 15, 1932, prayed the court to dis¬ 
miss the cause, averring that all defaults had beeii cured 
(E. 37, 38). | 

It will be noted that the deed of trust contained |no pro- 
vision accelerating the maturity date of the principal of the 
notes secured by the deed of trust by reason of any default 
in the payment of interest or taxes (see 1st Add^ R. pp. 
5-9), and that no right to acceleration of the maturity of 
principal would accrue until after a foreclosure sale under 
the deed of trust. Under such circumstances the great 
weight of authority is to the effect that upon the cure of the 
default the defendant in a foreclosure proceeding is'entitled 
to have the proceedings dismissed. 

See: 


Shaw v. Wellman, 59 Hun. 447,13 N. Y. Supp. 527; 
Swan v. Stevens , 143 Mo. 384, 45 S. W. 270; 1 

Fleming v. Franing, 98 Pac. (Okla.) 961, 22 U R. A. 
(N. S.) 360; 

Schieck v. Donohue, 77 App. Div. 321, 79 N. Y. Supp. 
233. 
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Plaintiff Woodard and the intervening noteholders con¬ 
tended that despite this fact they were entitled to take ad¬ 
vantage in these proceedings of the default in principal 
which occurred thereafter under the deed of trust notes, by 
virtue of the supplemental bill filed by plaintiff on Decem¬ 
ber 15, 1932 (R. 40), and adopted by the interveners (R. 
47). In making this contention, however, they ignore the 
fact that where the original bill fails it cannot be cured by 
a supplemental bill bringing in defaults alleged to have 
occurred under a mortgage after institution of the original 
suit. 

See: 

Mellor v. Smither, 114 Fed. 116; 

Putney v. Whitmire, 66 Fed. 385; 

Kryptop Co. v. Haussmann & Co., 216 Fed. 267; 

Gunhy v. Ingram, 57 Wash. 97; 106 Pac. 495; 

Sclieerer v. Agee, 113 Ala. 383; 

Szeleiva v. Windeler, 110 N. J. Eq. 299, 159 Atl. 677; 

Whitman v. Whitman (Ala.) 137 So. 666; 

Arrick v. Frye, 8 App. D. C. 125. 

Admittedly there are cases which hold that if plaintiff 
has a good cause of action under his original suit, he is 
not precluded from obtaining relief in equity on mat¬ 
ters occurring after the institution of the suit, which are 
brought in by supplemental bill. Plaintiff Woodard and 
the intervening ■ noteholders have contended that inas¬ 
much as the court acquired technical jurisdiction of 
the case by virtue of the limited defaults averred in the 
original bill, it could proceed to final hearing under the 
supplemental bill, based upon default in principal which 
occurred on September 30, 1932. This contention might be 
valid had the default in principal, which was averred by 
the supplemental bill, occurred prior to the time in which 
the defaults referred to in the original bill were cured. It 
can have no application, however, where, as here, there was 
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a period during the months of August and September, 1932, 
in which there was no default whatever existing un<jler the 
deed of trust, and where the defendants were accordingly 
entitled to a dismissal of these proceedings as prated for 
in their answers. j 

To permit the plaintiff to take advantage of supplemental 
defaults in these proceedings under such circumstances is 
to violate the well established rule referred! to in the cases 
above cited that the plaintiff must stand or fall, in the last 
analysis, by the cause of action existing at the time the 
original suit was brought. 

(cf. Totten v. Harlowe, — App. D. C. —, decided De¬ 
cember 21, 1936, and not yet reported.) j 

Contention was made in the court below that in s^> far as 
the interveners were concerned, the date from wljich the 
right of action should be considered as accruing vjns that 
of the filing of the intervening petition and not the i date of 
the original suit. This, however, ignores the plhin pro¬ 
vision of Equity Rule 13 of the District Court of the United 
States for the District of Columbia, which is ; now identical 
with Federal Equity Rule 37, and which provide^ as fol¬ 
lows : 

4 ‘Any one claiming an interest in the litigation may 
at any time be permitted to assert his right tyy inter¬ 
vention, but the intervention shall be in subordination 
to and in recognition of the propriety of the main pro¬ 
ceeding.” (Italics ours.) 

Under this rule, as interpreted by the Federal courts, an 
intervening petition can rise no higher than the original 
bill. 

Schell v. Leauder Clark College, 10 F. (2d) 54|2, 547; 
King v. Barr, 262 Fed. 56 (certiorari denied); | 

Brictson Mfg. Co. v. Woodrough, 284 Fed. 484; 

Adler v. Seaman, 266 Fed. 828; j 

Cyc . of Federal Procedure, Vol. 3, p. 297. 


I 
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Conclusion. 

Tlie appellant JViilo Manor, Ine., freely concedes that the 
defenses which it has set up in Sections II and III of the 
foregoing argument are of a somewhat technical character. 
Standing alone they conceivably might not appeal to the 
conscience of the Chancellor, although it is believed that 
these defenses are well founded in law. It is submitted, 
however, that consideration should be given to the unusual 
financial state of this property now in the hands of court 
receivers, to the accumulation of more than $20,000 in ex¬ 
cess of all interest and taxes which can be applied upon the 
first deed of trust, to the fact that there would appear to 
be a substantial talue in the property over and above the 
encumbrances thereon, which in equity and good conscience 
should not be taken away from the appellant. It should 
be noted that the effect of the foreclosure decree entered in 
this cause has been to take away forever any right of 
redemption of the defendant Milo Manor, Inc., and to make 
impossible (through failure to fix the amount of the second 
trust lien prior to foreclosure) a refinancing of the prop¬ 
erty. When all of these factors are taken into considera¬ 
tion it is apparent that equity has not been done to the 
appellant in these proceedings, and that the resort to all 
of the defenses set out herein is fully justified by the cir¬ 
cumstances. It is earnestly submitted that this Court 
should not ratify and confirm a foreclosure decree which 
makes it possible for Henry F. Woodard, holder originally 
of one percent of the notes secured by the deed of trust in 
this cause, to use those holdings as a weapon to exact from 
the owners of this property the usury clearly forbidden 
under the law, or which in the alternative permits him to 
“freeze out” the owners of the property in accordance with 
his unconscionable scheme now clearly apparent from the 
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pleadings and the actions taken by him in these proceedings. 

For the foregoing reasons it is respectfully submitted 
that the cause should be reversed with instructions! to the 
lower court to enter a decree dismissing the bill o£ com¬ 
plaint. 

Chas. A. Douglas, 

Edmund D. Campbell, 
Attorneys for Appellant . 

Douglas, Obear, Morgan and Campbell, 

Of Counsel. 
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{Hnttefc States Court of Appeals 

FOE THE DISTRICT OF COLUMBIA. 
October Term, 1936. 


No. 6863. 


Milo Manor, Inc., Appellant, 

v. 

Henry F. Woodard, Frank Tomlinson, Anton A. 

Koerber, et al. 


I 

BRIEF FOR APPELLEE, HENRY F. WOODARD. 


STATEMENT OF THE CASE. 

The decree appealed from, is a decree for the fore¬ 
closure of a deed of First Trust, and ordering a shle 
of the real estate to pay $225,000 of outstanding notes 
which the trust secured. 

These notes all matured Sept. 30, 1932, all of th^m 
remaining overdue and unpaid (R. 58). The decree 
of foreclosure was entered June 30, 1936, almost fdur 
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years after the maturity of the notes, and default in 
their payment. 

The decree was not upon the original bill, but upon 
a supplemental bill, filed after the maturity of the 
notes and default in their payment; the original bill 
had been predicated upon current defaults in the pay¬ 
ment of taxes, and in the payment of interest on the 
notes which defaults occurred before maturity. The 
deed of trust provided that in the event of such de¬ 
faults, the Trustees should exercise the power of sale. 
(Add. R. 7) 

The original bill, filed Nov. 14, 1931 (almost a year 
prior to the maturity of the notes), averred that the 
property was being mismanaged by the owners, and 
the rents diverted from the payment of interest, taxes, 
etc.: it prayed for the appointment of Receivers, for 
foreclosure, and for general relief. This bill was filed 
by the Appellee Woodard, on behalf of himself and 
all other noteholders. Receivers were appointed by 
the consent of all parties including the then owners, 
the Koerbers. Thereafter the Potomac Insurance Co. 
a noteholder (R. 21) and the noteholders Protective 
Committee (R. 47) intervened, and joined in the pray¬ 
ers of the Bill. 

The Appellant 44 Milo Manor Inc.”, who now claims 
to own the fee in the real estate, was unknown and un¬ 
heard of, at the time the original bill was filed. It 
came into the case by intervening petition, on June 
20,1935 (nearly four years after the suit was brought) 
claiming that it had, pendente life, purchased the rights 
of the defendants Bond, and Koerber on Feby. 27,1935. 
The original bill was filed, as stated supra, on Nov. 14, 
1931. 
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LINE-UP OF PARTIES DEFENDANT. | 

When the original Bill was filed, the Koerbers w^re 
owners of the fee, and consented to the appointment 
of the Receivers. (R. 24). The Koerbers, pendente 
lite, on June 17, 1932, deeded the property to Wm.jC. 
Bond (R. 36); Bond deeded it to Appellant “Mjilo 
Manor Inc.” on Feby. 27, 1935. (R. 50) This sajoae 
Bond is President of the Appellant, 4 4 Milo Maxtor 
Inc.” (R. 54) his attorneys being also the attorneys 
for Appellant, as well as for the Koerbers. (R. 54— 
Add. R. 3) and Tomlinson (Add. R. 3) 

The sole Appellant, 44 Milo Manor Inc.” as has b^en 
stated, acquired the property pendente lite, thjree 
years and four months after a 44 consent” Receiver¬ 
ship, with a foreclosure pending. 


WHO WERE MAKERS OF THE NOTES? 

The Koerbers were not; they were the record own¬ 
ers of the fee when the original bill was filed, acquired 
the property after the notes and deed of first t^ust 
had been executed and were outstanding (R. 3-9); tjiey 
acquired the title April 1, 1930; the notes and tijust 
were dated Sept. 30, 1929. When the notes were mhde 
the fee was owned by Tomlinson, who did not make |the 
notes, but made the deed of first trust which sectored 
them, the notes were made by one J. Wilbert Perrjr. 

Therefore, neither the Appellant 44 Milo Manor Inc.” 
nor its predecessors in title, Koerber and Bond, wjere 
parties to the notes, nor under any liability upon thbm. 
Although Tomlinson and Perry were made parties! de¬ 
fendant to the original bill, neither of them answered 
or appeared, save that by inadvertence perhaps, the 
attorney for Appellant put his name in the record as 
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Tomlinson’s counsel. (R. 49, Add. R. 3.) So much for 
the alignment and identity of the parties defendant in 
the court below. 

CHARACTER OF THE APPEAL. 

It is suggested that the record and Appellant’s brief 
show a well calculated, and well-generaled design to 
obstruct and delay the administration of justice, which 
has for six years been successfully executed. There 
never has been anv denial of the first trust, nor of the 
notes, nor of the amount due upon them, nor of their 
maturity, nor of their default for non-payment of both 
principal and interest, and there is no such denial now; 
all this was definitely in appellant’s answer, long ago. 
(R, 53.) 

Yet a decree of foreclosure of this same trust, for 
the payment of these same notes, and which decree 
gives to the appellant the option to redeem upon pay¬ 
ment of the amount which it concedes to be due, is still 
successfully evaded and rendered ineffectual by a friv¬ 
olous appeal. 

It is claimed that every pleading which appellant 
and its predecessors filed in the court below, is on its 
face, evasive, misleading, and shameful, if not deliber¬ 
ately insincere; for example: 

In its intervening petition (R. 49) it answers the 
original bill. The original bill in its Paragraph 9 
avers, 

“there is now due and owing as past due taxes 
* * * the sum of $4560.68 and for the first half 
of 1932 the sum of $2280.34 together with penal¬ 
ties.” (R. 5) 
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Appellants’ answer (sworn to), says: 

“Answering paragraph 9 of said bill of com¬ 
plaint this intervening defendant says that fhe 
taxes * * * have been duly paid together wjth 
penalties mentioned therein, and that there are 
no taxes due or unpaid upon said property. ” iR. 
52.) 


In as much as the Equity Rules require answers 
be by numbered paragraphs, 


to 


“specifically admitting or denying or explaining 
the facts upon which the Plaintiff relies,” 


and interpreting this averment in the light of the Rule, 
the averment does not “admit” that taxes were in de¬ 
fault when the bill was filed, it does not “explain” 
any fact upon which the plaintiff relies, and can be 
taken only as “denying” that taxes were in default 
when the bill was filed. So with paragraph 10 of jthe 
bill and appellants’ answer thereto. The bill avers in 
paragraph 10 

“a very substantial amount of interest on daid 
first trust notes has not been paid, but which ^as 
due and payable in March and September, 1^31, 
although the same is now long overdue and un¬ 
paid.” (R. 5) 

Appellants ’ answer says: 

“This intervening defendant says that the! in¬ 
terest on the first trust has been fully paid with! the 
exception of several notes, the owners of which 
have failed or neglected to apply the interest pay¬ 
ments upon the same etc.” (R. 52) 

This averment does not “admit” that default in the 
payment of interest existed at the time the bill was 
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filed, it does not “explain” anything; an unsuspicious 
judge, or any other lawyer, knowing it to be appel¬ 
lants’ sworn duty under the Rule, to “admit” that 
default existed at the time the bill was filed if such 
were the fact; no judge nor other lawyer would con¬ 
strue the averments of the appellant on these two es¬ 
sentials of taxes and interest, as 44 admitting” that 
both these defaults did exist at the time the bill was 
filed; such a construction of the averments would not 
occur to him; the truth of the matter is hidden and 
concealed by the averments, for the fact is that both 
the taxes and the interest were in default at the time 
the bill was filed; neither the taxes nor the interest was 
ever paid by the appellant nor by anyone on its be¬ 
half, or for its account; these items were liquidated by 
the Receivers; under an order of court. (R. 31) Ap¬ 
pellant so stipulated as to the interest (Add. R. 9) and 
admits it in iis brief as to the taxes. (R. 13) 

A further illustration of appellants’ conception of 
the proprieties in aiding the court to come at the real 
merits of the case, shines forth in paragraph 6 of ap¬ 
pellants’ answer (R. 51) wherein it sets up as a de¬ 
fense to a foreclosure by $200,600 first trust notehold¬ 
ers, that one of them owning $12650 has a second trust 
which it calls “usurious.” 

This “defense” would have been permissible 
against a sedond trust, had plaintiff asked any relief 
under that trust, but he did not; it is quite true that 
the original bill sets out the existence of the second 
trust, but no relief thereunder is prayed. Even this 
situation might justify the appellant in putting in its 
Paragraph 6; were it not, that the plaintiff had filed a 
petition (R. 14) specifically praying leave to fore¬ 
close the second trust, and took a Rule; Appellants 
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predecessors the Koerbers answered and opposed (R. 
24) and on their initiative the bill to foreclose the sec¬ 
ond trust was definitely denied. 

The order of denial was entered Jany. 8, 1932 ^R. 
31); appellants’ answer was filed June 20,1935. wjiat 
justification then; or what motive, did appellant have, 
in attempting to side track the foreclosure of a first 
trust, by shouting 44 Usury,” about a second trhst, 
which had on the motion of its own attorneys been 
cast out of the case three years before? 

REPLY TO APPELLANTS’ BRIEF. j 

Appellants’ brief states (R. 2): 

“ The only defaults alleged * * * to be exist¬ 
ing at the time the suit was filed were taxes ^nd 
interest on certain notes secured by the first ti)ust 
(not the notes of appellee Woodard).” 

This statement is of matters which are of vital im¬ 
portance and if true, might well defeat Woodard 
for if there was no default as to him, he had no cause 
of action and nothing to complain about or sue jfor. 
But does the appellant seem to manifest a kind of 
callousness about the truth of his statements? If jthe 
statement helps does he put it in, regardless of |the 
truth? The only evidence upon the point was elicited 
by appellants’ counsel at the trial, during the testi- 
monv of Mr. Woodard. 

“By Mr. Campbell: Interest was in default on 
these notes and also the taxes at the time the suit 
was instituted.” 

“ * * * The receivers report will show ihat 
the interest was in default and that the receivers 
paid that interest and past due taxes after tihey 
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were appointed and under the order of Court.” 
(Add. R. 11.) 

Appellants’ brief claims (P. 2) that payment of de¬ 
faulted interest and taxes by the Receivers, under 
court order, after the owners had been deprived of 
dominion over the property and it was being admin¬ 
istered for the benefit of the noteholders, cured the 
prior defaults, and the brief proceeds to state: 

4 4 It therefore appears that in August, 1932, nine 
months after the bill was filed, there was no de¬ 
fault of anv kind existing under the first deed of 
trust.” 

If the correctness of this deduction were conceded 
(it is not), what of it? Everybody seemed desirous 
to continue, and to be satisfied with the Receivership 
after August, 1932. No one made any objection, nor 
raised any question; no one moved to dismiss the bill 
and discharge the Receivers, nor made any claim or 
pretense of dissatisfaction; all was calm, serene, for 
the appellant had not yet intruded itself upon the 
scene; and did not, until it sought to become a party 
four years later, on Nov. 12, 1935 (R. 55), long after 
the supplemental bill which set up default at maturity, 
had been filed. Appellant by its intervening petition 
and answer admits the complete default at maturity 
of all the first trust notes, admits nonpayment of prin¬ 
cipal and interest, and grows bellicose, because the 
original bill was not dismissed four years before, when 
nobody asked for it, and nobody then party to the case 
wanted it done. Appellants’ predecessors in title, 
Koerber and Bond, both of whom were parties defen¬ 
dant in Aug. 1932, by participating in, and acquiescing 
in the continuation of the Receivership without any ob- 
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jection, have effectually silenced this effort of their 
“second ego’’ the appellant, who intruded itself iilto 
the litigation by buying their places in it. When Ap¬ 
pellant bought Bond out, and bought itself in, it bought 
Bond’s position as it existed at the time of the pur¬ 
chase, and not four years before. 

Appellants’ brief puts forth the claim that the rigrht 
to enforce a conceded cause of action, depends upjon 
the motive which prompts the plaintiff to sue; that the 
court shall examine his motives, and if it disfayor 
them, deny his right of action, however sure and cer¬ 
tain it may be. W r e assume that this claim is sincere, 
and must therefore test its merits, which we undertake, 
as follows. 

What is to be the standard of these motives? M^ist 
every plaintiff fail in his case, unless his motives are 
to “do good” to his adversary? There has never yet 
come forward with a suit, a plaintiff who sued a de¬ 
fendant for the purpose of doing him any particular 
good, or to anoint him with any other kind of benevo¬ 
lence or benediction. 

The brief says (P. 2): 

“The proceedings in the cause and the actions 
of the appellee W 7 oodard, * * * show a mani¬ 

fest effort on the part of W 7 oodard to use the 
proceedings which he had instituted under the 
first deed of trust as part of an unconscionable 
scheme on his part to ‘freeze out’ the owners of 
the equity.” 

Did anybody ever hear of a foreclosure of a deed of 
trust, the purpose of which was not to “freeze oyt” 
the owners of the equity, by subjecting it to the proc¬ 
ess of the court, and denuding them of their lAgal 
title through the courts’ proceedings? 
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Why should the brief say: 

“Woodard was an admitted usurer, having 
exacted from the defendant Koerber, maker of the 
second trust note, an illegal bonus of $7000 at 
the time of the inception of the loan?” 

What justification for so villifying Mr. Woodard? 
Woodard purchased the note at Koerber’s solicita¬ 
tion for less than face value, and there never was a 
loan. 

Woodard never “exacted” a penny of “bonus”, 
or even of interest; both his pleadings, and his coun¬ 
sel’s letters to counsel for Koerber and appellant, 
show that he has asked for only the flat sum of money 
which he gave Koerber, without any bonus or interest 
whatever. The only evidence upon the point is that 
of Mr. Woodard himself and neither appellants’ 
“Buddy” Mr. Koerber, represented by appellants’ 
counsel, nor anyone else, was called as a witness to 
deny it. 

(Add. R. 10) 

“This note was given to me by Mr. Koerber, it 
was not in consideration of a loan. Mr. Koerber 
came to me and wanted to sell this second trust 
note. There was a previous trust of $225000. * * * 
Mr. Koerber wanted to sell this note and I told 
him I was not disposed to buy it. Finally he pre¬ 
vailed upon me to make an offer, and I said ‘I will 
pay you $28000 for the note but I would prefer to 
have you sell it elsewhere if you can. ’ At the end 
of perhaps three or four days he came back and 
said he had not been able to sell the note, and I 
gave him $28000 and he took it. * * * I have 

never paid to Mr. Koerber the balance of $7000 
nor did he ever demand it. It was not understood 
that I should pay him any more. I have offered in 
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my pleadings to accept $28000 with interest tor the 
note at anytime. I do not ask any more, and never 
have. ’ ’ 

Woodard’s pleadings show that he offered to sur¬ 
render the note for the flat $28000 he gave Koerber, 
without any interest whatever. (R. 15.) And he at¬ 
tached to his pleading as “exhibits,” letters which had 
passed between his counsel, and counsel for the 
Koerbers and appellant. This correspondence exposes 
the nature of the strategy which the latter was adopt¬ 
ing. 

The first was their letter to Woodard (R. 18-19), 
which amongst other things demands, 

“That you forthwith credit on the face bf said 
note, the "following (a) The sum of $7000 ^s rep¬ 
resenting excess interest unlawfully deducted at 
the time the loan was made.” 

| 

To which Mr. Woodard’s counsel promptly replied 
(E. 19-20): 

“Mr. Woodard * * * desires me to say 

that Mr. Koerber of his own free will solicited him 
to purchase the $35000 note * * * for the sum 
of $28000. * * * Mr. Woodard will deliver to 

Mr. and Mrs. Koerber or to you as their attorney 
the note in question upon the payment to him of 
the cash sum of $9000 being the amount presently 
due as you claim in your letter of Nov. 21pt.” 

The Koerbers and their counsel utterly ignored this 
letter; Woodard’s counsel awaited appropriate time 

for a reply, and receiving none, wrote again: 

. 

“Referring further to your letter to Mrj Henry 
F. Woodard under date of Nov. 21, and my letter 
to you under date of Nov. 27, will you please ad- 
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vise me if Mr. and Mrs. Koerber are prepared to 
pay the $9000 and take over the second trust note. 
* * * Mr. Woodard would much prefer to 

have them do this than resort to foreclosure. * * * 
Will you kindly let me have your answer by the 
10th of this month?” 

This letter was sent six years ago and has not been 
answered yet. It is to be noted that the $9000 which 
Woodard offered to accept, would repay him only the 
flat $28000 which he paid for the note, without one 
cent of interest. As has been pointed out supra , ap¬ 
pellants’ diatribe over the second trust note is idle, 
because the second trust note had been thrown out of 
the case on motion of the Koerbers, the court refused 
to foreclose the second trust, or take any action upon 
it. 

The brief of the appellant directs itself entirely 
against Mr. Woodard; it placidly ignores the pres¬ 
ence on the appeal of many other noteholders, each one 
of whom is an intervening plaintiff, along with him. 

And while iappellants’ vapid tirade against Mr. 
Woodard may reflect only the ill-humor of infantile 
tantrums, yet even that insipid effort seems to have 
exhausted all energy, and discharged all available am¬ 
munition; leaving none for either commending or 
castigating the Lincoln Assurance Co. the noteholders 
protective committee, or any others, though they ag¬ 
gregate holdings of $187950 over and above Wood¬ 
ard’s mite. 

Nothing is said about them, nor is their presence 
even recognized. Is this a deliberate and studied 
slight, or the mere inadvertence of hysterical frenzy? 
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FIRST ASSIGNMENT OF ERROR. 

The court erred in admitting any testimony oil be¬ 
half of the interveners. This assignment is basea on 
the claim that the defaults in payment of taxes and in¬ 
terest which existed at the time the original bill was 
filed, was cured when the Receivers subsequently paid 
these items under the order of the court. 

What if the defaults set out in the original bill had 
been cured? What if no default whatever had existed 
when the original bill was filed? The foreclosure jwas 
not had under that bill, nor was it had because of pre¬ 
liminary defaults; it was had under the supplemental 
bill for admitted default on and after maturity of all 
the notes. (R. 56-58) But, however, if appellant 
thought there was any merit in this objection, he should 
have stuck to it and relied upon it, instead of waiving 
it, which he did by calling witnesses and offering docu¬ 
mentary evidence in defense. (Add. R. 12-14) 

SECOND ASSIGNMENT OF ERROR. 

* 4 The court erred in holding that default existed 
under the deed of trust at the time the intervening 
petition was filed. ’ ’ 

Which intervening petition? There were three of 
them, each filed by different parties at different times. 

When and where did the court make such a ruling? 
Not in this case; the court made no such ruling, and 
never was asked to. 

THIRD ASSIGNMENT OF ERROR. 

“The court erred in refusing to dismiss the suit 
on the ground that any defaults under the deed of 
trust had been cured before the cause came on for 
hearing.’ ’ 
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This point was raised when the cause came on for 
final hearing upon the supplemental bill, the interven¬ 
ing petitions and the answers. The defaults referred 
to were those set up in the original bill, as occurring 
prior to the maturity of the notes, while the hearing 
was not upon the original bill, but upon the supple¬ 
mental bill, which set up default upon maturity of 
all of the notes. Suppose the owners had been in de¬ 
fault four years before and had cured that default 

V 

before maturity; how can that cure a subsequent de¬ 
fault after maturity? 

The claim is, that the payment by the Receivers of 
the defaulted taxes and interest set up in the original 
bill, cured those defaults in August, 1932, when the 
payment was ordered by the Court. But no one made 
any such claim at that time, although appellants pre¬ 
decessors were parties; no one brought the matter to 
the attention of the court and asked for the dismissal 
of the original bill when the Receivers made the pay¬ 
ments. 

Had such a motion been made, it must have failed, 
if for no other reason, because the funds in the hands 
of the Receivers were insufficient to pay these items 
without creating a deficit on operating costs, and court 
costs, as shown by the Receiver’s reports. 

FOURTH ASSIGNMENT OF ERROR. 

‘‘The court erred in entering a decree for sub¬ 
stitution of trustees under the deed of trust, when 
all noteholders were not parties to the suit.” 

In presenting this assignment the brief recites (P. 

11 ): 

“The application for the substitution of trustees 
was made by a single noteholder having at that 
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time approximately one per cent of the total bene¬ 
ficial interest under the trust, and without notice 
to or without knowledge of the remaining ninety- 
nine per cent.” 

The original bill averred that the plaintiff “ brings 
this suit as noteholder, in his own right, and on behalf 
of all other similarly entitled noteholders secured un¬ 
der the deed of trust.’’ (R. 2) 

At the time the decree appointing substitute trustees 
was entered, noteholders aggregating $200,600 out of 
$225,000 or 89.1 per cent were parties to the cause, and 
had joined in the prayers of Mr. Woodard’s bill. 

There was however, no need, and no requirement of 
law, that all noteholders should be made parties; the 
proceeding was for the equal advantage of all, an<jl no 
one could share better or worse than any other, bb he 
party or not. While it is true that no one can be de¬ 
prived of a right without first making him party to 
the proceeding, yet there occurs no reason why you 
can’t do a man a favor, even in a court, without send¬ 
ing the sheriff after him. 

FIFTH ASSIGNMENT OF ERROR. 

“The court erred in excluding testimony as to 
the amount of the lien secured by the second qeed 
of trust, prior to foreclosure.” 

This assignment is based upon the refusal of the 
court to receive in evidence a letter written by Mr. 
Woodard’s counsel. (Add. R. 13) The letter was al¬ 
ready in the record, as an exhibit to Mr. Woodard’s 
supplemental bill to foreclose the second trust (R. 19) 
and the contents of the letter appeared in the body of 
the pleading. So that if there were any error inj ex- 
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eluding the letter it was not prejudicial, for Mr. 
Woodard made the same statements in his pleading, 
that the letter contained. But in excluding the letter, 
there was no error. The second deed of trust was ir¬ 
relevant to the proceedings, because it had been put 
out of court at the demand of the Koerbers, whose 
place the appellant had chosen to take, and whose 
robes and other decorations it now wears; how can he, 
or it now complain if the court still regarded the sec¬ 
ond trust note as irrelevant, and as still the outcast 
which they made it. Why let them reverse their at¬ 
titude and bring it in again? No one was asking to en¬ 
force it, nor doing anything about it; nobody could do 
anything about it. The time to talk about the second 
trust note and the amount due upon it, will arrive 
when some one attempts to collect it. 

ARGUMENT 

The case presents a question of law which is conclu¬ 
sive upon every point which appellant advances, even 
were they all correct in the abstract. Appellant, the 
owner of property encumbered by a lien, and in a 
court of equity, is seeking to deprive the lien-holders 
of the right tb subject the security to the payment of 
their claims. Can it succeed in abating the proceed¬ 
ings, unless it pay, or tender, the amount conceded 
to be due ? The answer is found in 

Annapolis Co. v. Wardman, 59 D. C. 321, where this 
court said (p. 323): 

“ Apart from all this, the maxim that he who 
seeks Equity must do Equity in the transaction in 
respect tb which relief is sought, has not been ob¬ 
served by this complainant. While admitting his 
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indebtedness, and that it has existed for ten years 
or more, he does not make a tender in Court of 
what is justly due, although he is asking this Court 
to set aside the proceedings by which this indebt¬ 
edness was satisfied on the ground of their ab¬ 
solute nullity.” 

“Applying the rule to the plaintiff company in 
this case, it is here confessing the debt and at the 
same time seeking in a Court of Equity relief 
against its collection by the enforcement of the 
security given to insure its payment. Until ten¬ 
der of the payment of the debt is made, appelljant 
is without standing in equity, and the decre^ of 
the court below can be sustained on this grofind 
alone.” 

CONCLUSION. 

In one respect at least, the open candor of appel¬ 
lants’ brief is refreshing: 

“The appellant freely concedes that the de¬ 
fenses which it has set up in * * * the fore¬ 

going argument are of a somewhat technical char¬ 
acter, * * * they conceivably might not appeal 
to the conscience of the chancellor.” (p. 16) 

We, with equal candor “freely concede” that the 
same thought has occurred to us; and that we have 
labored herein, to persuade the court to the same opin¬ 
ion; to this end, even this slight co-operation of the 
appellant may be helpful. 

Respectfully submitted, 

Daniel Thew Wright, 

Attorney for E. F . Woodard . 
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FOR THE DISTRICT OF COLUMBIA. I 
January Term, 1937. 


No. 6863. 


Milo Manor, Inc., Appellant, 

y. 

Henry F. Woodard, et al. 


BRIEF FOR APPELLEES, LINCOLN ASSURANCE 
COMPANY AND STANTON C. PEELLE, ET AL., 
NOTEHOLDERS , PROTECTIVE COMMITTEE. 

This is an appeal from a decree directing a judicial 
sale of real estate by Court Trustees for default in the 
payment of principal of first deed of trust notes over¬ 
due and unpaid since September 30,1932. 

I 

PRELIMINARY STATEMENT. 

I 

The appellees whose brief this is are the Lincoln 
Assurance Company, the holder and owner of $750p of 
the first trust notes here involved, and the Notehold- 
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ers’ Protective Committee for the holders of said 
notes, of which Mr. Stanton C. Peelle is Chairman, 
which Committee at the time of trial was the holder 
of and represented the owners of some $180,450 of said 
notes. The aggregate holdings and representation of 
these appellees constitute more than eighty-three per 
cent of the total first trust note issue of $225,000, over¬ 
due and unpaid as to principal since September 30, 
1932, the payment of which is further delayed by this 
appeal from a foreclosure decree. (R. 56, 58) 

The sole appellant, Milo Manor, Inc., is a corpora¬ 
tion to which was conveyed the 4 ‘equity” in the prem¬ 
ises over two years after the principal of the loan had 
matured in full, and over three years after foreclosure 
suit had been instituted. (R. 58) 

The appellee, Henry F. Woodard, is the owner of 
some $20,000 in first trust notes, and is also the holder 
of a second deed of trust note in regard to which no 
foreclosure now is being sought. (R. 56, 57) 

These co-appellees are not parties to and should not 
be involved in the dispute between the appellant and 
appellee Woodard, with reference to the amount or 
validity of the second trust note, and their right is to 
have their notes paid forthwith or the security for 
their overdue notes sold without further expense or 
delay. 

STATEMENT OF FACTS. 

On September 30, 1929, Frank Tomlinson was the 
owner of premises known as 1451 Park Road, N. W. 
On said date Tomlinson executed a first deed of trust 
to Luther A. Swartzell and Edmund D. Rheem as trus¬ 
tees to secure an issue of 370 negotiable promissory 
notes in an aggregate amount of $225,000, the maker 
being a straw man, J. Wilbert Perry. (R. 2, 3, 5) 


The notes were sold to the general public by the inow 
defunct Swartzell, Rheem and Hensey Company, and 
at the time of trial were held by approximately 185 
persons, scattered throughout the United States, some 
of whom could not be located. (R. 3, 57) 

On April 1, 1930, Tomlinson deeded the property to 
Anton A. and Rose E. Koerber, who on April 9, 1.930 
executed a note secured by second deed of trust ip the 
face amount of $35,000, payable to the order of Henry 
F. Woodard. (R. 57) The record discloses that Wjood- 
ard paid $28,000 for this note and sets out the amdunts 
paid thereon by the various owners from time to time. 
(Dec. 11,1936, Add. R. 10, 11; R. 17 18) 

Under the ownership of the Koerbers, taxes for 1931 
and the first half of 1932, aggregating $6,841.02, be¬ 
came in default and interest on certain first trust notes, 
payable in March and September, 1931, was unpaid. 
(R. 4, 5) 

Before these appellees had sought the aid of the 
Court, the first intervention by any of them bein^ on 


December 28, 1931, as hereinafter appears, the pro¬ 
ceedings in the court below had been as follows: 

A class suit was filed November 14, 1931 by appellee 
Woodard, the holder of $2,800 of first trust notes, in 
his own behalf and on behalf of all other similarly 
situated noteholders alleging the defaults in interest 
and taxes and asking for foreclosure and the appoint¬ 
ment of receivers. The fact of his ownership o£ the 
second trust note was set out by Woodard, bijt no 
foreclosure was asked in regard thereto. (R. 2, 4, 5, 6) 

With the consent of the Koerbers, on November 19, 
1931 receivers were appointed to operate and collect 
the rents of the property, who have continued the Oper¬ 
ation since said date. (R. 7, 24) 
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On December 11,1931, an answer to the bill was filed 
by the Koerbers, who defended the foreclosure of the 
first trust chiefly on the basis of allegations of usury 
in connection with the second trust. (R. 12, 13) Twelve 
days later, on December 23, 1931, Woodard filed a peti¬ 
tion to foreclose the second trust, in which he admitted 
that he had paid only $28,000 for the note and con¬ 
sented that it be treated on this basis. (R. 14,15,16) On 
the opposition of the Koerbers, the petition to foreclose 
the second trust was denied January 8, 1932, and no 
further attempt has since been made to foreclose said 
second trust. (R. 31) 

When, therefore, the first of these appellees to ap¬ 
pear first sought the aid of the court below, there was 
already pending a “class’’ suit to foreclose the first 
deed of trust, and a receivership for the protection of 
first trust noteholders, into which suit intervention of 
other first trust noteholders had been invited. Accord¬ 
ingly, on December 28, 1931, appellee Lincoln Assur¬ 
ance Company and others were permitted to intervene, 
bringing an additional $36,450 in first trust notes be¬ 
fore the court. Said interveners adopted the prayers 
of the original bill in reference to foreclosure of the 
first deed of trust, but asked no relief in respect of the 
second trust. (R. 21, 22) 

The receivers as soon as they were in receipt of 
funds paid overdue taxes; and on June 15, 1932, the 
Court directed them to pay the balance of the unpaid 
interest installments which had fallen due March 30, 
1931 and September 30,1931. (R. 31, 32) 

On August 12, 1932, the receivers filed their second 
report showing to the Court that the interest was over¬ 
due on the notes since March 30, 1932, resulting in 
hardship to noteholders; that there was enough cash 
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to pay said interest which would leave a balance of 
$236.10 in the Receivers’ hands but that operating ex¬ 
penses for July of approximately $800 had not been 
paid; that no reserve had been made for taxes; and 
that said balance was subject to the costs of the pro¬ 
ceeding. The report stated that the receivers would 
be in receipt of additional income in the future and 
recommended the payment of said interest. (R. 33, 34) 
The Lower Court, upon these representations and ob¬ 
viously anticipating future income, on August 12,1932, 
directed the receivers to pay to some of the noteholders 
the installments of interest due March 30,1932. (3 page 
add. to R.) 

Prior to this time, on June 17, 1932, the Koerbers 
had conveyed their equity in the premises to Wijdiam 
C. Bond, Jr., but the latter was not made a party until 
August 15,1932. (R. 35, 58) On August 24,1932, pond 
filed an answer alleging that the payment of March 
30th, 1932, interest had cured the only default then 
existing and asked that the bill be dismissed. (R. 3p-38) 
Bond did not offer to tender the costs of suit oV the 
expenses of the receivership. He made no motion to 
dismiss the bill. In fact, the allegation that the bill 
should have been dismissed for the alleged curiig of 
the default was never called to the attention of the 
court in any way until final hearing more than j;hree 
years later and then by appellant, Milo Manor, j Inc., 
Bond’s successor as owner. 

The record shows that the payment of the Marcjh 30, 
1932, interest by the receivers which had been ordered 
paid August 12, 1932 (3-page add. R., p. 2) did not 
cure the default and that said payment could not have 
been ordered unless it was contemplated that the re¬ 
ceivership would continue through the maturity <^f the 
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principal, September 30, 1932, for the amounts set 
aside for the payments of interest would have rendered 
the receivership insolvent had it been terminated be¬ 
fore September 30, 1932, inasmuch as there w^as not 
sufficient reserve to pay current operating expenses, 
the receivership expenses and compensation and the 
costs of the proceeding. (R. 33, 34) 

On September 30, 1932, the full amount of the prin¬ 
cipal of the first trust notes fell due and was unpaid. 
An allegation of this fact was properly brought before 
the court by supplemental bill of Woodard filed De- 
vember 15, 1932. (R. 40, 41) 

For three years more, the receivership continued in 
operation and no effort was made by any of the equita¬ 
ble owners for dismissal of the bill until final hearing 
in October, 1935. 

On February 27, 1935, only a few months prior to 
final hearing, conveyance was made by Bond to Milo 
Manor, Inc., and thereafter on June 20, 1935, Milo 
Manor, Inc. intervened in the suit, and prayed, as 
cross relief, that the amount of the second trust which 
constituted a lien on the premises be determined by 
the court. (R. 49, 53) 

On April 4, 1935, appellee the Noteholders Protec¬ 
tive Committee intervened as a party plaintiff repre¬ 
senting $159,300 notes which had increased to $180,450, 
at the time of trial. Said Committee’s intervening 
petition adopted the allegations and prayers of both 
the original and supplemental bill. (R. 47, 48, 58) 

The uncontroverted evidence introduced at final 
hearing in October, 1935, established the defaults al¬ 
leged in the bill, the complete default in principal and 
the ownership by these appellees of $187,950 of the 
$225,000 first deed of trust notes. It was shown that 
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appellee Woodard also held $12,650 in first trust notes, 
making an aggregate of $200,600 before the coujrt. (R. 
56, 58) 

The uncontroverted evidence also indicated that the 
notes were held by approximately 185 person^ at the 
time of trial scattered throughout the United! States 
and that at no one time had it been possible t(j> locate 
or determine who were the noteholders. (R. 5 J; Add. 
to R. 9, 10) Because of this fact, the court found that 
the proceeding had been properly prosecuted as a 
“class suit”, that the survivor of the original trus¬ 
tees was joined as a party defendant; and concluded 
that “all necessary parties were either personally or 
by representation before the Court.” (R. 58; Add. to 
R. 9, 10) | 

Appellee Woodard also produced the second trust 
note given him by the Koerbers, and testified' that he 
had paid $28,000 for said note, the face amount of 
which was $35,000. (Add. to R. 11,12) 

Thereupon, counsel for appellant (Add. to R. 13) 
sought to introduce in evidence a letter from counsel 
for Woodard to counsel for the Koerbers (wh<|) is now 
counsel for appellant Milo Manor, Inc.), whidh letter 
had previously been attached as an exhibit to the 
sworn petition of Woodard for leave to foreclose the 
second trust. (R. 19, 20) Counsel for appellant stated 
that the purpose of offering said evidence was that 
“if there should be a foreclosure in this case the de¬ 
fendant desires to have the amount due on th^ second 
trust note included in any decree, whether the defen¬ 
dant claims it is entitled to that or not . . . v (Add. 
to R. 13) 
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On objection of Woodard, but not of these appellees, 
the Court declined to receive said letter in evidence. 
(Add. to R. 13) 

The Court’s findings of fact set out the existence of 
said second trust note, but did not find the amount due 
thereon. (R. 57) The appellants took no exception to 
the findings on the ground that such amount was not 
ascertained, nor did they assign error in this regard. 
(R. 59, 63) 

The decree for foreclosure, entered June 30, 1936, 
required that appellant pay the amount of the first 
trust notes within thirty days or be barred of their 
equity of redemption. (R. 61) The decree did not re¬ 
quire redemption from the second trust or set out the 
amount due thereon. (R. 59-62) Appellant not only 
failed to except to said decree in this regard but ap¬ 
proved said decree as to form. (R. 62) Furthermore, 
appellant assigned no error on what it now complains 
of as an omission. (R. 63) 

Although appellant in its answer had prayed as cross 
relief that the amount due under said second trust 
note be determined, the record does not disclose that 
this was called to the attention of the Court, and no 
order or decree was ever entered granting or denying 
said prayer. 

The foreclosure decree directed a sale of the prem¬ 
ises under supervision of the Court, and appointed 
trustees for the purpose of making such sale. (R. 60) 
The decree did not contemplate that such trustees 
should act other than as Court trustees appointed to 
make a judicial sale. (R. 59-62) 

At no time during the hearing or at the time of the 
signing of the findings of fact and the decree did ap¬ 
pellant even suggest to the Court below that it desired 
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to redeem from the foreclosure sale. Appellant &id 
not ask the Court to modify the decree, or proffer the 
amounts due under the trusts. If at that time appel¬ 
lant saw any possibility of ever refinancing the prop¬ 
erty, no suggestion thereof was ever made to the Coprt. 

Although no supersedeas was posted by appellant, 
this appeal has had the practical effect, nevertheless, 
of delaying the sale of the property ordered by the 
lower court until this appeal is finally determined, j 

ARGUMENT. 

The Errors Assigned and Pressed. 

The appellant assigns six errors (R. 63), of wl^ich 
only three are pressed, namely, the fifth, fourth and 
third, which are discussed in appellant’s brief in this 
order. 

Appellant claims substantial merit only for its Jjifth 
assignment of error and in effect asks the Court if 
moved by its appeal to the conscience of the Cpurt 
made in support of its fifth assignment, then to use 
the fourth or third assignments as affording technical 
opportunities, perhaps not available in connection mth 
the fifth assignment, to overturn the judgment of the 
court below, though appellant confesses that the fotirth 
and third assignments may seem merely technical 

We call attention to the fact that to sustain the ififth 
assignment, that relating to the exclusion of testimony, 
or the fourth assignment, based on failure to makb all 
noteholders parties, would merely postpone the en¬ 
forcement of appellees’ undoubted rights, whereas to 
sustain the third assignment, that complaining of the 
failure of the court below to dismiss the bill in 1932, 
might result in uprooting the receivership practically 
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from the beginning, and payment to appellant of 
about $20,000 (as of April 1936, Add. to R. 14), of 
surplus rents now accumulated in the possession of the 
receivers for the protection of the appellees against 
the possibility of a deficiency on foreclosure. 

The three assignments relied on will be discussed 
in the order in which the appellant presents them in its 
brief. 


I. 

There Was No Error in Excluding Testimony in Ref¬ 
erence to the Second Trust Note and Appellant is 
Equitably Estopped from Urging Such Error. 

The fact is, and the record will clearly indicate, that 
appellant is in no position to urge the action of the 
court below in excluding certain testimony as basis for 
the reversal of the decree herein, nor does it appear 
that there was any error in such exclusion. 

Appellant’s contention is not supported by control¬ 
ling authority, and it is urged for the first time on this 
appeal. Nevertheless, by an argument, which com¬ 
mends itself more for its ingenuity than for its sound¬ 
ness, which ignores the record in the court below, ap¬ 
pellant has shaped an appeal to the “ conscience of the 
Chancellor” which if the facts and the happenings be¬ 
low be ignored, bears considerable merit, and which 
charges in effect that these proceedings are resulting 
in an unconscionable 44 freeze out” of the interests of 
appellant. 

It is not and cannot be claimed that these appellants 
are parties to any such “freeze out” and even though 
the facts of the case and the controlling authorities 
completely sustain the action of the court below, appel- 


lants are not insisting on their abstract rights t6 ac¬ 
complish a result which is unjust and inequitable[ 

Therefore, laying aside for the moment the leg^l in¬ 
sufficiencies of appellants’ argument, the factual con¬ 
siderations bearing upon the inequity alleged b^ the 
appellant are as follows: | 

Appellant asserts that the failure of the court to fix 
the amount due on the second trust made it impossible 
to “refinance” the property by placing a new first trust 
thereon, and thus made it impossible to redeenj the 
property from the first trust within the 30 day period 
of redemption. 

It is admitted in appellant’s brief (p. 9) thai; the 
difference between the highest and lowest amounts 
which could be demanded on the second trust was only 
$15,000, but presumably, so appellant would afgue, 
this difference was enough to make refinancing impos¬ 
sible. 

Although there is no authority, as far as we are 
aware, for the proposition that a valid tender sufficient 
to redeem from a defaulted first trust note issue during 
court foreclosure proceedings can be made by a j pro¬ 
posal to refinance the property, it may be assumed, 
without helping appellant, that it would be equitable 
for the court to permit such an arrangement to be 
made. 

In this case, however, at no time was it suggested 
to the court below that appellant might be able f|o re¬ 
deem the property or that it could obtain a refinancing 
loan thereon. Appellant made no offer to redeei^i the 
property, even one conditional on the ascertainment of 
the amount due on the second trust note. 

The foreclosure decree permitted a period of 30 days 
for redemption, such period having been acceptable 
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to appellant, it having approved the decree as to form. 
(R. 61, 63) 

After the court below had announced what facts it 
would find, and even after entry of the decree and be¬ 
fore the thirty-day period for redemption had expired, 
appellant was at liberty to suggest to the court a plan 
for redemption by refinancing and to ask that the re¬ 
demption period under the first trust be extended and 
the amount due on the second trust be determined for 
redemption purposes. No such suggestion was ever 
made. 

In its brief on appeal, appellant does not even argue 
that it w’ould have been able to redeem the property if 
the decree had fixed the amount of the second trust; 
the argument is only that the effect of the decree was 
to make refinancing impossible. 

The court below never formally denied any request 
of appellant to determine the amount due under the 
second trust note for the purpose of making possible a 
financing and redemption or for any other purpose. 
It is reasonable to suppose that upon any showing by 
appellant that it could have effected a redemption by 
refinancing the court below would have considered the 
merits of such a proffer. 

At no time in the court below did these appellees 
have the opportunity to object to the determination of 
the amount due under the second trust note. They 
would not have objected to such determination at the 
time of the entry of the decree or thereafter for the 
purpose of redemption through refinancing, for it is 
apparent that they would be better served by a re¬ 
financing and redemption which would then have paid 
them 100 cents on the dollar and costs rather than seek 
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a return of their investment by reorganization which 
might take many years to evolve. 

Appellant well knows that these appellees hav^ been 
and are willing to cooperate in any plan of redemption 
which returns to them their investment, and that they 
would have been glad to cooperate with appellant at 
the hearing below if any such refinancing plaifi had 
been suggested to them. 

And these appellees would not even now object to 
the determination of the amount of the second trust 
prior to foreclosure sale, if it were made to appear 
that appellant in good faith desired such determina¬ 
tion for the purpose of effecting some offered plan of 
refinancing, and if appellees would not thereby be 
subjected to further expense or delay. 

Returning to the technical merits of appellant’s as¬ 
signment of error, these appellees contend, First, that 
there is no fundamental invalidity in a foreclosure de¬ 
cree which fails to fix the amounts due under junior 
liens, and, Second, that appellant is not technically 
or equitably in a position to complaint of the exclusion 
of the evidence. 

(A) Determination of the amount of Junior Liens in a 

foreclosure decree. 

Appellant did not except to the findings of fact or 
decree or assign error based upon the failure of the 
court to fix the amount due under the second trust. 
(R. 59, 62, 63) This question, therefore, is not prop¬ 
erly before this Court for determination, but if it 
were, the authorities show clearly that it is not [neces¬ 
sary that a final decree of foreclosure determine the 
amount of junior liens, since it is sufficient that the 
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validity and amount of such liens be determined after 
the proceeds of the sale have been brought into court. 

In First National Bank of Cleveland v. Shedd, 121 
U. S. 74, 30 L. Ed. 877, in answer to the objection that 
the decree of the lower court failed to fix full priorities 
and amounts as between two mortgages, the court said: 

“The appeal in its present form brings up for 
review the single question of the propriety of or¬ 
dering a sale before the rights of the parties under 
the several mortgages have been fully ascertained 
and determined. . . . 

######*## 

“Of the power of the court to make such an or¬ 
der in a proper case we have no doubt. ... If in 
the end it shall be found that the Rawle mortgage 
covers only a part, it will be as easy to fix the rule 
for dividing the proceeds equitably between the 
two securities after a sale, as before, and there is 
nothing in the decree as entered to interfere in any 
way with such a distribution. ’ ’ 

The rule of the Shedd case has been followed uni¬ 
formly by the United States Supreme Court. See 
Mellen v. Moline Malleable Iron Works, 131 U. S. 352, 
Guaranty Trust and Safe Deposit Company v. Green 
Cove Springs and Melrose R. R. Co., 139 U. S. 137, 
Wabash Railroad Company v. Adelbert College, 208 
U. S. 38, Dickerman v. Northern Trust Co., 176 U. S. 

181. 

• _ 

In Union Trust Co. of Pittsburgh v. Jones, 16 F. 
(2d) 236, (C. C. A. 4, 1927), the court said: 

“The action of the court is further questioned 
because of the direction to sell the mortgaged 
property in advance of the ascertainment of liens 
thereon. This objection is likewise without merit, 
as nothing is perhaps better settled in the Federal 
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practice than that such course may be adapted. 
In this respect, it may be said that the practice is 
unlike that of many of the state courts; but it is 
nevertheless true and is a practice which in many 
respects strongly commends the Federal court’s 
procedure, as it tends to facilitate and not ^defi¬ 
nitely postpone litigation.’’ (Citing cases) 

These appellees do not attempt to cite all of thb Fed¬ 
eral authorities on this point as they are too nunierous 
and are all in accord. See Tracy, Corporate {Fore¬ 
closures, paragraphs numbered 185, 186, 196] and 
Felker v. Southern Trust Co., 264 Fed. 798, etc. 

Nor do the authorities cited by appellant shake this 
proposition. Appellant’s brief cites Jones on Mort¬ 
gages, Sec. 2042, but it is stated therein that “a jjudg¬ 
ment is not invalid because it fails to fix the amounts 
due on junior mortgages, when the land does nc)t sell 
for enough to satisfy the first mortgage.” 

Appellant cites Roosevelt v. Ellithorp, 10 Paige 
(N. Y.) 415 (1842) and Demarest v. Berry, 16 N. J. 
Eq. 481 (1864), but those cases only hold that on^ who 
holds two mortgages on the same property may not 
maintain two suits for foreclosure simultaneously, be¬ 
cause this will unreasonably harass the defendants. 
In the instant case, of course, aside from the fact that 
appellee Woodard does not hold two mortgages, but is 
merely one of a large class of noteholders under the 
first mortgage, no effort is being made to institute two 
foreclosure suits, and if the property is sold und^r the 
first trust, the lien of the second trust will be fore¬ 
closed. 

Key West Wharf and Coal Co. v. Porter, 63 Fl^. 448, 
also cited by appellant, holds that the owner of first 
and second mortgages should foreclose both together, 

I 
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but the decision was based upon a most unusual factual 
situation, quite different from that obtaining here. 
While the case may correctly set out the Florida prac¬ 
tice, we hardly think it of great weight in this District, 
as against the rule laid down by the United States Su¬ 
preme Court. 

Wilson Sewing Machine Co. v. Rutledge, 60 Iowa 39 
(1882), involved a first mortgage lien only, as did also 
Tompkins v. Wiltberger, 56 Ill. 385 (1870), and in the 
latter case a decree was reversed on the ground that it 
appeared that the lower court had found an improper 
amount due. 

Appellant’s argument appears to suggest that the 
decree herein was improper because it did not set out 
the precise amount due under the first trust. We do 
not presume this argument is intended inasmuch as 
no exception or assignment of error was taken on this 
point. 

Nevertheless, it should be pointed out that the United 
States Supreme Court has uniformly held that it is 
not necessary that all of the bonds or notes secured by 
a deed of trust or mortgage be produced before the 
foreclosure decree is rendered because such a require¬ 
ment would unduly delay the sale where security hold¬ 
ers were scattered. It is sufficient that the court find 
the amount of the original issue and the fact of the 
default, and the securities may be later produced when 
the fund has been brought into court. Dickerman v. 
Northern Trust Co., 176 U. S. 181, Guaranty Trust and 
Safe Deposit Co. v. Green Cove Springs and Melrose 
R. R. Co., 139 U. S. 137, Tracy, Corporate Foreclosures, 
par. 185. 

While the foregoing authorities hold conclusively 
that the determination of junior liens is not a funda- 
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mental requirement of foreclosure decrees, apd is a 
matter resting within the discretion of the trial court, 
these appellees concede that under certain circum¬ 
stances, it might become an abuse of discretion!for the 
trial court to refuse to determine such lieni. See 
Speers Sand and Clay Works v. American Trust Co., 
20 F. (2d) 333. 

Upon the authorities these appellees would r ot con¬ 
tend that there is any rule of universal application to 
the effect that junior liens need never be determined 
prior to foreclosure of a first mortgage. Our Conten¬ 
tion in the present case need not go any further than 
this: that there is no rule that the amount of junior 
liens need always be determined to validate a decree 
of foreclosure of the senior lien, and the court need go 
no further to decide this appeal adversely to appellant, 
for there is in the present record no occasion fbr a de¬ 
termination made out by appellant, nor in fact any 
denial by the court below to appellant of any demand 
to that end. 

! 

(B) Appellant attempts to require the finding of 
amount due on the second trust for the first time 
in its brief on appeal. 

1. The evidence offered by appellant could properly 
have been excluded on the ground that said evidence 
was already before the court, was cumulative ijnerely, 
and was unnecessary to the determination of the 
amount due on the second trust lien. 

The only error assigned on this point is of ^he ex¬ 
clusion of evidence, and that of a single letter Written 
by counsel for appellee Woodard to Edmund D. Camp¬ 
bell, at that time counsel for the predecessor in title of 
appellant. (R. 63) This letter was already in the rec- 
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ord as an exhibit to the sworn petition of Woodard ask¬ 
ing foreclosure under the second trust, which petition, 
as far as relates to the identity of the letter, had been 
admitted by the answer of the Koerbers. (R. 19, 20, 26) 
The letter was an offer to accept $9,000 for the note in 
November, 1931. (R. 19) The court had before it the 
note itself, carrying endorsements of the payments 
thereon, and the 1 testimony of Woodard as to the con¬ 
sideration paid therefor, said facts being undisputed. 
(R. 19, 20; Add R. 10, 11) There was sufficient evi¬ 
dence before the court to enable it to ascertain the 
amount due on the second trust note if appellant had 
requested the court to do so. 

2. The appellant, following the exclusion of the let¬ 
ter as evidence, did not express to the court any desire 
on its part to have the amount of the second trust lien 
determined. (Add. R. 13). There was ample oppor¬ 
tunity at the hearing and during the months which 
elapsed between the hearing and the finding of facts 
and the entry of the decree, to have pressed such a con¬ 
tention upon the court, but appellant did not do so. 
No exception was taken to the omission of the deter¬ 
mination of the amount of the lien from the findings of 
fact or the decree, and no error was assigned on either. 
(R. 59, 62, 63) 1 The court and these appellees could 
have reached no conclusion other than that appellant 
was making no such contention. 

3. The theory novr being urged by appellant is in¬ 
consistent with that stated to the trial court with ref¬ 
erence to the exclusion of the letter offered in evidence. 

Aside from its effect on refinancing, which was never 
suggested below, the amount of the second trust would 
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be material to appellant only to determine the owner¬ 
ship of surplus proceeds of foreclosure sale, and then 
only if the surplus exceeded the amount which a ppel¬ 
lant admitted was due on the second trust. Determina¬ 
tion of the amount for this purpose might well ^wait 
until it was ascertained by the actual sale that there 
was a surplus. 

No one except appellant Woodard and defendants 
Koerber was interested in the amount of any prospec¬ 
tive deficiency of proceeds to satisfy the second trust 
note, because no one except the Koerbers was per¬ 
sonally liable on the second trust note. Neither Wood¬ 
ard nor the Koerbers are appellants. ! 

When the trial justice declined to admit the letter in 
evidence appellant made the only statement in the rec¬ 
ord in which might be found the theory on which it 
wished the amount of the second trust stated in the 
foreclosure decree. Then appellant said that appellee 
Woodard had referred to the amount in a petitio^i and 
in the original bill and stated that it wanted the aipount 
included in any decree “for the determination Sf the 
liens on the property” and that it “is of vital interest 
to this defendant (appellant).” (Add. to R. 13) | This 
is not very clear, but it certainly can be construed as 
no more than either a claim of a right arising because 
of appellee Woodard’s having dealt with the subject 
matter in his pleadings, or a claim of a general right of 
a foreclosure defendant irrespective of special circum¬ 
stances or under all circumstances to have the amount 
of inferior liens determined. 

At no time did appellant express to the court jbelow 
the theory now relied on,—namely, that the determina¬ 
tion of the liens was vital to the right of redemption, 
because necessary to accomplish refinancing, nojr was 
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there any intiniation that the appellant contemplated 
redemption by refinancing. 

As this court recently stated in the case of Baldi v. 
Ambrogi, (App. D. C., decided March 8, 1937) 65 
W. L. R. 358: 

‘ ‘ Nothing is better settled than the rule that one 
may not try a case upon one theory and then re¬ 
verse the judgment against him in the appellate 
court upon another and inconsistent theory which 
is not presented, urged or tried in the court be¬ 
low.” 

4. Even if the exclusion of the evidence be conceded 
to have been improper, it did not render any part of 
the findings or the decree erroneous, and therefore 
must be regarded as harmless error. Appellant does 
not deny the correctness of the findings so far as they 
go, in reference to the second trust, and cannot assert 
that the court would have entered a different decree 
even if the evidence had been admitted. 

5. Appellant is in effect attempting to appeal from 
a denial by the court of the prayer for cross-relief con¬ 
tained in its answer, (R. 53) but there is nothing in 
the record or the decree to indicate that the court has 
granted or denied relief thereunder, and hence nothing 
upon which to base an appeal on this point. 

The answer of appellant expressly requested the 
court to find and determine the amount due under the 
second trust. If appellant had so requested, the court 
undoubtedly would have entered an order granting or 
denying such relief, or would have.included the same 
in the final decree. 
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Under any of these circumstances, the action of j the 
lower court could be defined and if appellant’s conten¬ 
tion should be denied a proper basis for an appeal 
would have been made on this point, as distinguished 
from the present basis which apparently proceeds upon 
the assumption that if appellant had urged this con¬ 
tention before the court below, relief would have t}een 
denied. 

6. Appellant’s approval of the form of the foreclos¬ 
ure decree (R. 62) may be construed as constituting 
an estoppel against its urging any defect or omission 
in the decree. 

At the time the decree was handed down, there had 
been no affirmative action of the court denying the 
prayer of appellant for determination of the second 
trust lien. All that the appellant now contends it was 
asking could have been incorporated into the decjree. 
Appellant’s approval as to form must be construe^ as 
indicating to the court that the decree embodiejl a 
grant or denial of all that the court was asked to j de¬ 
cree. It is well settled that, as stated in Evans v. 
Schoonmaher , 2 App. D. C. 62, 71: 

“A party cannot be heard to complain in an 
appellate court of that which he has co-operated 
in doing in a lower court, any more than he can 
properly assign as error instructions requested by 
himself.”. 

The appellees submit that these objections to |the 
argument of appellant are not merely technical, |but 
are based upon the fundamental rules of orderly judi¬ 
cial procedure, such as are vital to the administration 
of justice generally and well illustrated by the f|cts 
in this case. If the appellants desired to appeal to the 
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conscience of the equity court, they should have made 
their appeal to the chancellor who tried the case. These 
appellees, we submit, as representatives of or the own¬ 
ers of 83% of the first trust notes secured on the prop¬ 
erty of appellant which had been in default for more 
than three years at the time of trial, were those most 
entitled to the protection of the chancellor. Both these 
appellees and the chancellor had a right to an orderly 
proceeding in which they should be advised of every 
technical objection which might be urged as the basis 
for an appeal, in order that there might be proper pre¬ 
sentation and disposition thereof. 

The task of the trial judge is difficult at best, and it 
would become an impossible one if every technical ob¬ 
jection, not clearly pressed, perhaps abandoned, or de¬ 
liberately understressed, might be made the basis of 
an appeal and a reversal. 

While we do not assert nor imply that appellant 
herein has sought deliberately to lead the lower court 
into error (counsel naturally could not make a point 
he did not ever have in mind), we believe the record 
in this cause speaks eloquently of the opportunity 
which judicial procedure would afford to litigants de¬ 
sirous of so doing for purposes of delay if the argu¬ 
ment of appellant were to be sustained. 

But this Court has long since set at rest any doubt 
as to the principles which are its guide, by the pro¬ 
vision in Rule V (3 ): 

“In no case will this court decide any point or 
question that was not fairly presented for decision 
by the court below . . . ” (Italics ours) 

In conclusion on this point, these appellees submit 
that in the present posture of the appeal and of the 
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proceedings below this point raised by appellant is 
wholly bootless as appellant does not offer to effect a 
refinancing even if the amount of the second |;rust 
should be determined and in the absence of a prpffer 
of a refinancing plan the materiality to appellant of a 
determination thereof is dependent wholly upon the 
property’s bringing, at public sale, in excess of an 
amount sufficient to pay the first trust and the amount 
claimed by appellant to be due on the second trust with 
interest less accumulations of income in the Receivers’ 
hands, a possibility which it appears likely all parties 
to the trial below believed was remote. 


The Foreclosure Decree Appointing Trustees to Make 
the Sale Was Properly Entered as all Necessary 
Parties Were Before the Court Either Personally 
or by Representation. 

The appellant admits that his objection of want of 
proper parties is purely technical. We submit it is not 
technically sound. 

At the time of trial, it was shown that there were 
approximately 185 noteholders of first trust notes, half 
of whom resided outside of the District. It was testi¬ 
fied, and not denied, that at no one time had it been 
possible to locate all of the noteholders. (Add. to R. 
9, 10) 

The notes were negotiable by endorsement ana de¬ 
livery, and continued to change ownership following 
the institution of the suit, so that the number and 
identity of the noteholders was constantly changing. 
In view of this fact, it is obvious that at no time it, 
or could it have been possible, to determine the names 


I 

i 



24 


and addresses of all the noteholders with any degree 
of certainty, much less make them parties to a suit. 

Under these circumstances, a court of equity is not 
powerless to conduct foreclosure proceedings. There 
is available the salutary principle of Equity Rule 15, 
which provides for the institution of a suit by a mem¬ 
ber or members of a 4 * class’’ in behalf of themselves 
and all others similarly situated, when the members of 
the class are “so numerous as to make it impracticable 
to bring them all before the court.’’ 

Appellant has not questioned that this proceeding 
was properly conducted as a class suit from the be¬ 
ginning. Prior to final hearing, the holders of more 
than 83 per cent of the notes had intervened, either 
individually or through the intervener, the Notehold¬ 
ers’ Protective Committee. All the other noteholders 
at one time or another during the pendency of this 
suit had received payments of interest on their notes 
from the receivers, and it is not argued that they had 
no actual notice of the proceedings. All were at liberty 
to intervene if 1 they cared to share the expense in¬ 
volved. 

It is well known that great numbers of mortgage 
foreclosure proceedings have been instituted in recent 
years in all jurisdictions, and that in the case of all 
mortgages in which the bondholders or noteholders 
are numerous, it is the invariable rule that these pro¬ 
ceedings have been in the form of class suits, where 
the trustee has been unable to act. 

It has been the practice in this jurisdiction for courts 
to decree a foreclosure in a class suit where all of the 
noteholders are not individually and actually made 
parties. For this court to hold otherwise at this date 
would be to cast a cloud on a great many titles acquired 
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through such proceedings. The lower court has never 
doubted its power so to act. For example, in twO re¬ 
cent cases each involving only 106 noteholders, the 
court decreed foreclosures in class suits, after finding 
that it was not practicable to make all of the notehold¬ 
ers parties. (Minke v. Blair, Equity No. 53561, deejided 
March 2,1935, and Potomac Insurance Co. v. Swartzell, 
Equity No. 53897, decided Dec. 23,1935). j 

It is not surprising that the brief of appellant fails 
to cite a single authority for the proposition thajt all 
noteholders or bondholders need be joined in a blass 
proceeding in foreclosure, for it is submitted that there 
is no respectable authority so holding. 

Thus far these appellees have ignored the assump¬ 
tion of appellant that the decree of foreclosure was “a 
decree for substitution of trustees under the de^d of 
trust”. (Appellant’s Brief, p. 10, etc.) 

The appointment of trustees by the court was Solely 
for the purpose of effecting a judicial sale of tfie se¬ 
curity. Although the court trustees were vested with 
the ‘ ; right, title and interest” of the survivor of the 
original trustees, they were also vested with the right, 
title and interest “of all other parties to this cause” 
for the purposes of title. The decree makes it clear 
that the substituted trustees were appointed “to|make 
said sale” under the supervision of the court, and for 
no other purpose. The decree sets out the teqhs of 
sale, the period of publication, and directs the trustees 
to report the result of the sale to the court fo}* con¬ 
firmation. The decree directs that Equity Rule 68 deal¬ 
ing with procedure in “Court Sales” shall be complied 
with except in so far as modified by the provisions of 
the decree. (R. 59-62) 
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Nevertheless, in its assignments of error (R. 63) and 
brief (p. 10, etc.), appellant treats the appointment of 
these court trustees as something standing apart from 
the foreclosure decree and to he judged on its own 
merits as a decree for the substitution of trustees un¬ 
der a deed of trust. Even if this theory of the appoint¬ 
ment were correct, the decision of this and other courts 
would be conclusive that the action of the trial court 
was correct. 

In addition to being prosecuted as a class suit, the 
bill herein joined as parties both of the original trus¬ 
tees, Swartzell and Rheem. (R. 1) Both appeared 
and answered the bill, and consented to its prayers. 
(R. 7, 8) Prior to final hearing, Swartzell died (R. 54), 
but Rheem remained a party as surviving trustee. In 
its conclusions of law, the court found: 

‘ ‘ That in this proceeding, which has been prop¬ 
erly prosecuted as a class suit, the surviving de¬ 
fendant trustee, Edmund D. Rheem, represents the 
interests of the noteholders, and all necessary par¬ 
ties are either personally or by representation be¬ 
fore the Court.’’ (R. 58) 

In so finding, the court correctly stated the law as 
determined by this court. In Wright v. Pitts, 62 App. 
D. C. 217, this court decided that a substitution of trus¬ 
tees under a mortgage was proper without making all 
of the bondholders parties, because the bondholders 
were represented by the trustees. This court remarked 
that while the mortgage in that particular case pro¬ 
vided that the bondholders should be represented by 
the trustee, such a provision was merely declaratory of 
the existing law. The positions of the trustee, G. 
Bryan Pitts, in that case and of the trustee, Edmund 
D. Rheem, in the instant case are identical, and appel- 
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lant, while trying to minimize the effect of this holding 
by appearing to rely on the case as authority for his 
own position (Brief, p. 12), is unable in any material 
aspect to distinguish the two cases. 

Appellant is also unable to avoid the effect of the 
recent decision of this court in Totten v. Harlowe, 
(App. D. C., decided Dec. 21, 1936), 65 W. L. R 172, 
which v*e submit is authority for the substitution of 
trustees in a class suit. The court therein was con¬ 
sidering, First, a substitution of trustees by statutory 
summary proceedings in a prior action not prosecuted 
as a class proceeding, and, Second, the resubstitution 
of the same trustees in the proceeding from which the 
appeal was being taken. The remarks of the court 
cited by appellant (Brief, p. 11) referred to the prior 
suit which was not prosecuted as a class suit. But in 
reference to the particular proceeding before if, the 
court stated that “all of the parties in interest 
properly before the court, and the court under 
conditions had undoubted jurisdiction to appoin 
trustees if proper cause was shown therefor. . . . 

This language of the court was applied to a proceed¬ 
ing which, as the record in that case will show^ was 
identical in every respect to the proceeding now before 
us (with the exception that in that case, trustees were 
substituted under a deed of trust, whereas, here, the 
court appointed trustees to make a judicial sale). As 
here, in Totten v. Harlowe, the suit was being con¬ 
ducted as a class suit, and was not a statutory- sum- 
mary proceeding. All of the noteholders were not 
made parties to the suit, the identical survivor of the 
original trustees, Edmund D. Rheem, was joined as a 
defendant, and the precise objection now being firged 
by appellant was urged by the losing party. 
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The question, therefore, has been settled in this 
jurisdiction by the decision in Totten v. Harlowe, 
supra, but the rule therein laid down is fully supported 
by the decisions in other jurisdictions, either as to the 
effect of the class suit or as to the effect of making the 
trustee a party. 

We cite, for example, from the recent case of White 
v. MacQueen, 360 Ill. 236, 98 A. L. R. 1115,1120, which 
conceded that the usual equity rule required all parties 
in interest to be joined, but pointed out the distinction 
which existed in foreclosing proceedings involving 
large numbers of parties: 

“A trustee under a trust deed represents the 
interests of the bondholders, and when he is made 
a party to a suit affecting such interest they are 
as much bound by the decree rendered in the suit 
as if they were individually made parties thereto, 
for the reason that their interests receive actual 
and efficient protection. (Citing cases) 

‘‘ Another exception to the general rule arises 
where the beneficiaries are very numerous, so that 
the delay and expense of bringing them in becomes 
oppressive and burdensome. In such case they 
will not be deemed necessary parties where the 
trustee representing them is made party.” 

See also Smith v. Swormstedt, 16 How. 288, which 
reveals that Equity Rule 15 is substantially but a re¬ 
statement of the former practice in equity. 
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m. 

The Defaults Under the Deed of Trust Were not Cured 
at Any Time During the Pendency of the Suit, and 
Appellant is Estopped From Urging That the Bill 
Should be Dismissed. 

Appellant, while admitting that the principal oi the 
loan had been 4 ‘technically’’ in default for over l[hree 
years at time of final hearing, and that “technical” de¬ 
faults in both interest and taxes existed at the institu¬ 
tion of the suit, now urges that the bill for foreclosure 
should be dismissed because during the short period 
between August 12 and September 30, 1932, the orig¬ 
inal defaults in interest and taxes had been cured by 
payments made by the receivers under the direction of 
the court. 

While these appellants deny that the defaults jwere 
ever fully cured, technically or actually, it is subniitted 
that appellant would be barred from asking at thib late 
date that the bill be now dismissed even if its conten¬ 
tions were supported by the record. 

The receivers, who were appointed November 19, 
1931, were directed to make the payment of interest 
which is alleged to have cured the default on Ajugust 
12, 1932 (Short add. to R.). Shortly before thatjtime, 
the then equitable owners, the Koerbers, had conyeyed 
the property to William C. Bond, Jr., who was niade a 
party on August 15,1932 (R. 35), and filed an apswer 
to the bill on August 24, 1932 (R. 36). | 

In his answer, Bond prayed for the dismissal bf the 
bill, on the ground that the original defaults hac|. been 
cured (R. 37, 38). Bond, however, filed no motion to 
dismiss the bill nor did he call the matter in an^ way 
to the attention of the court. On September 30^ 1932, 
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the principal of the loan matured and remained unpaid. 
Thereupon appellee Woodard on December 15, 1932, 
filed his supplemental bill alleging the default in prin¬ 
cipal (R. 40). No objection was made or exception 
taken by Bond to the filing thereof nor does the record 
show that Bond in any way disclosed to the court the 
point he now raises. 

For over two years, Bond continued a party to the 
cause, consenting from time to time to the payment of 
interest by the receiver (R. 42, 44, 45, 46, 49) and fail¬ 
ing in any way to suggest the point now pressed that 
the entire proceeding was a nullity or should have been 
dismissed. 

On February 27, 1935, Bond conveyed the property 
to a corporation, the present appellant, which he heads 
as president and whose counsel had been counsel for 
Bond. Appellant intervened on June 20,1935, but like 
its predecessor, made no motion to dismiss the bill, and 
did not bring thfe matter to the attention of the court 
until final hearing (R. 49 etc.). 

In view of the foregoing, it matters little what might 
have been the ruling of the court if a motion to dis¬ 
miss had been made in 1932. If the bill had been dis¬ 
missed at that time, new trustees might have been sub¬ 
stituted under the deed of trust and the property sold 
by them at a non-judicial sale when the principal of 
the loan matured, or a new foreclosure proceeding 
could have been instituted and receivers reappointed. 

But for appellant to suggest that this technical ob¬ 
jection may be hidden and preserved for three years 
while all of the noteholders were lulled into a belief 
that they were parties to a pending foreclosure pro¬ 
ceeding and beneficiaries of a receivership for their 
protection, and while the court was never asked to 
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pass on the question, should surely shock the con¬ 
science of this court and estop appellant from now: as¬ 
serting it. 

At no time, however, was there any proper curing 
of the default alleged under the original bill, as the 
following facts will indicate: 

The receivers made their second report on August 
12, 1932, and on the same day were ordered to pay in¬ 
terest due March 30, 1932, to a number of the hote- 
holders (3-page add. to R.). 

A mathematical analysis of this report of the re¬ 
ceivers (R. 33, 34) will show that the payment cbuld 
only have been ordered by the Court upon the assump¬ 
tion that the receivership would continue and in antici¬ 
pation of future income since payment of interest on 
all of the notes in full in August of 1932, would not 
have permitted a sufficient reserve for the payment of 
taxes due in September, 1932, of operating expenses 
unpaid for July and then accruing for August ahd of 
all costs of the proceedings. Had the receivership, 
been terminated at that time it would have beeh in¬ 
solvent. Bond, the predecessor in title of appellant, 
and its president (R. 54), consented to the ordeif for 
the payment of interest, and must be presumed to Jiave 
understood this at the time. 

It cannot be supposed that the reserve then set up 
by the receivers for payment of all of the interest con¬ 
stituted a tender on behalf of appellant’s predecessor. 
It is well settled that, after foreclosure proceedings 
have been instituted, a tender is not sufficient td ter¬ 
minate a default unless it includes all costs and fees. 2 
Jones, Mortgages , 623, 624, Nos. 1152,1153. 

If the actualities of the situation are to be disre¬ 
garded and the position taken as urged by appellant 
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that the court order of August 12,1932, to pay interest 
technically constituted payment of the interest and a 
cure of the default, it should he pointed out that said 
order did not have universal application to all note¬ 
holders in that it directed that interest be not then 
paid on $20,000 of notes subsequently found by the 
Court to be owned by the intervenor Potomac Insur¬ 
ance Company, nor was interest ordered paid on these 
notes until long after the principal had become over¬ 
due (3-page add. to R.). 

Appellant cites a number of cases holding that the 
cure of a mortgage default before suit, or before sale 
under a trust deed, will prevent foreclosure sale, or 
that a provision for maturity of a debt upon default 
in taxes will not operate where the taxes are paid 
before sale. None of these authorities hold that where 
a bill properly averring admitted defaults in interest 
and taxes may be dismissed three years after the 
maturity of the principal. 

Much stress is laid by appellant upon two points, 
neither of which appears to us material; First, it is 
argued, that where an original bill fails, it cannot be 
revived by a supplemental bill. But the authorities 
cited in support apply this rule to cases where the 
original bill was defective in its origin, and not to such 
a case as that now under consideration in which the 
bill alleged defaults in interest and taxes which are 
conceded by appellant (Brief p. 13). 

Second, appellant argues that an intervening peti¬ 
tion may rise no higher than the original bill, and must 
be in subordination to and in recognition of the main 
proceedings. We also concede this proposition and 
state that it is the position of these appellees that the 
cause of action in their favor accrued from the date 
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of the filing of the original class suit rather than from 
the date of the filing of the intervening petitions. 

The original bill was a class suit for foreclosure in¬ 
viting intervention. The interveners who entered the 
cause in 1931 adopted fully the allegations and players 
of the original bill. Likewise the Noteholders Protec¬ 
tive Committee which intervened in 1935 adopted the 
prayers of both the original and supplemental bill. 
Both interventions were “in subordination to a^d in 
recognition of the main proceeding”. It is hard to 
see how the contrary can be alleged, inasmuch as there 
has been but one “main proceeding” throughout!, and 
the only relief which any of the plaintiffs now $sk is 
that the first trust be foreclosed. 

The authorities cited by appellant on intervention 
need no discussion with reference to the instanti suit, 
as all of them relate to situations in which the inter¬ 
veners refused to recognize the propriety of the main 
proceeding, sought relief against the original plain¬ 
tiff, or attacked the jurisdiction of the court. 

Appellant does not formally deny the well settled 
proposition that when a suit for foreclosure is filed on 
the basis of a default in interest, subsequent defaults 
may be brought in by supplemental bill, and the decree 
may require payment of all amounts then due, though 
maturing subsequent to the institution of the suit. 
Chicago V. & D. R. Co. v. Fosdick, 106 U. S. 68, 42 C. J. 
102, §1643, 144, §1739. 

Yet, appellant would in effect argue that wpen a 
suit for foreclosure is filed alleging a particular default 
as to the plaintiff, even though in a class suit, y^t any 
subsequent curing of the default as to the plaintiff 
would require a dismissal of the bill, regardless bf the 
number of defaults still existing as to intervened, or 
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defaults which have subsequently occurred. Such a 
proposition would be absurd and inequitable, as on the 
one hand it would permit the plaintiff, collusively, to 
accept satisfaction from the mortgagor, while the 
rights of other noteholders were ignored, and on the 
other hand it would render impossible, during the long 
course of a foreclosure receivership, the payment of 
the installment of interest originally in default, re¬ 
gardless of the number of defaults arising since that 
time. But the courts will not entertain such a sugges¬ 
tion. See Tracy, Corporate Foreclosures, 71, §58 y 
where it is stated that when jurisdiction is once taken in 
a general creditors suit, it will continue even though 
the claim of the original plaintiff has been satisfied. 
Citing Brown, Bonnell & Co. v. Lake Superior Iron 
Co., 134 U. S. 530. 


CONCLUSION. 

Appellant’s brief is directed to the conscience of the 
Court to avoid a “freeze out” of its interests as equit¬ 
able owner. Whatever may be the identity between 
Bond and appellant they are not “equitable owners” 
in any sense entitling them to any peculiar protection 
from a court of equity, but are merely the purchasers, 
of an owner’s interest in a suit for foreclosure of an 
overfinanced Swartzell, Rheem and Hensey property. 
The investment of appellant in the property is neces¬ 
sarily only such small amount as it would have paid 
for a precarious interest which tottered on the brink 
of extinction. Appellant having so purchased, facing 
inevitable foreclosure, now asks the court to grant it 
relief upon two grounds that it freely concedes may 
not appeal to the Court and upon another ground that 
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it did not make in the court below or which did not 
occur to appellant until this appeal. 

These appellees submit that their interest, repre¬ 
senting an investment of $187,950 should not be prej¬ 
udiced at the instance of a speculative purchaser 
pendente lite such as appellant upon the grounds pf a 
“freeze out” which apparently has no factual bhsis 
and originated in appellant’s brief on appeal. 

It is respectfully submitted that on the facts, on the 
law, and on the principles of abstract justice, the de¬ 
cree below was correct and should be affirmed. 
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